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ParT II 


D. Does the Federal Power over Foreign Commerce 
Extend within the Customs Wall? 


So long as the Federal power over foreign commerce is 
exerted only beyond the customs’ wall no conflict with 
state power will, of course, arise. 

It would seem clear, in the light of the cases just dis- 
cussed, that the Federal government could deny entry into 
the United States of alcoholic beverages failing to meet 
certain standards of purity, or failing to bear labels con- 
forming to government requirements. 

But how far within the customs’ wall does Federal 
power extend? The problem might be approached by an 
examination of the extent to which the national police 
power prior to the Twenty-first Amendment penetrated 
the individual states. Before the Amendment it was un- 


1 This article a material published in the last issue. (1940) 8 Geo. 
Wasu. L. Rev. 819-834. 
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important whether the penetration was from a foreign 
country or a foreign state and consequently the original 
package doctrine was developed without distinguishing 
between interstate and foreign commerce. The doctrine 
came to be accepted as a measuring rod for the extent of 
Federal power over both. 

The case of Brown v. Maryland involved the constitu- 
tionality of a Maryland statute placing a $50.00 occupa- 
tional tax on importers of foreign products. It was at- 
tacked on two grounds: first, that it violated Article I, 
Section 10, paragraph 2 of the CONSTITUTION, prohibit- 
ing states from imposing duties on imports and; second, 
that it violated the commerce clause. As to the first ques- 
tion the Court held that the tax was a duty on imports 
stating that the articles remained imports “while remain- 
ing the property of the importer, in his warehouse, in the 
original form or package in which it was imported.” 

In considering the second question, Chief Justice Mar- 
shall outlined the “oppressed and degraded state of com- 
merce previous to the adoption of the CONSTITUTION” 
and demonstrated the necessity of regulation of commerce 
by Congress. After referring to the complete power over 
commerce as established by Gibbons v. Ogden,” Justice 
Marshall pointed out that “The power is coextensive with 
the subject on which it acts, and cannot be stopped at the 
external boundary of a state, but must enter its interior” 
and that “Congress has a right, not only to authorize im- 
portation, but to authorize the importer to sell.” “ 

The Court added that any charge direct or indirect on 
“the introduction and incorporation of the articles into 
and with the mass of property in the country, must be hos- 
tile to the power given to Congress to regulate commerce.” 


89 Brown v. Maryland, supra note 24, at 442. 

409 Wheat. 1, 6 L. ed. 23 (U. S. 1824). At 195 the Court said: “But in 
regulating commerce with foreign nations, the power of Congress does not stop 
at the jurisdictional lines of the several states. It would be a very useless 
power if it could not pass those lines. The commerce of the United States with 
foreign nations is that of the whole United States.” 

41 Brown v. Maryland, supra note 24, at 446. 
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Low v. Austin” reaffirmed and extended the doctrine. 
There was in force in the State of California a statute tax- 
ing “all property,” with certain exceptions, within the 
State. Low had imported champagne from France, had 
paid the duties thereon and had removed the champagne 
from the Customs House to his own warehouse in San 
Francisco, where it was placed on sale. The champagne 
was assessed for State, city and county taxes under the 
California law. Low refused to pay the tax on the 
grounds that the statute violated Article I, Section 10, 
paragraph 1| of the CONSTITUTION. 

The Court said that the California Supreme Court had 
apparently attempted to distinguish Low v. Austin from 
Brown v. Maryland because “the tax levied is not directly 
upon imports as such.” The Supreme Court said: 


But the obvious answer to this position is found in the fact 

. . that the goods imported do not lose their character as im- 
ports, and become incorporated into the mass of property of the 
state, until they have passed from the control of the importer or 
been broken up by him from their original cases.** 

Since Brown v. Maryland and Low v. Austin, there 
have been many applications and refinements of the orig- 
inal package doctrine. The Young’s Market Co. case se- 
quence has shown, however, that since the Twenty-first 
Amendment the doctrine cannot operate to project Fed- 
eral power over alcoholic beverages based upon the Fed- 
eral power over interstate commerce within the borders 
of a state in the face of conflicting state law. Because the 
doctrine is no longer applicable to Federal power spring- 
ing from interstate commerce in liquor does it necessarily 
mean that it is not available to project within a state’s 
borders Federal power springing from the power over for- 
eign commerce, which power has been shown to be su- 
perior to power over interstate commerce? It is in this 
area of projection in which conflicts can arise. 


4213 Wall. 29, 20 L. ed. 517 (U. S. 1869). 
48 Id. at 34. 
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Such a conflict arose by virtue of a New York State 
statute denying to aliens licenses to sell alcoholic bev- 
erages. The Attorney General of New York on May 15, 
1935, rendered an opinion to the Division of Alcoholic 
Beverage Control for New York to the effect that the state 
statute was invalid when applied to nationals of countries 
with which the United States had reciprocal treaties. 

The only case dealing with the affirmative exercise of 
Federal police power over alcoholic beverages in inter- 
state or foreign commerce to reach the Supreme Court 
was the case of William Jamieson and Company v. Henry 
Morgenthau.“ The Jamieson company sought to import 
into the United States whisky which was not labeled ac- 
cording to Federal requirements and which was accom- 
panied by certificates of the British Government which 
did not meet the requirements. The Administrator of the 
Federal Alcohol Administration instructed the Commis- 
sioner of Customs to deny entry to the whisky. The im- 
porter brought injunction proceedings before a three 
judge statutory court on the theory that a substantial con- 
stitutional question was involved. 

Counsel for the Jamieson Company argued before the 
statutory court that in the light of the Young’s Market 
case the states alone had the power to regulate such aspects 
of the liquor traffic as the labeling of products imported. 
It was argued that since such state powers must be exclu- 
sive the government could not concurrently regulate such 
matters. The statutory court held for the government 
stating merely: 


We are of opinion that these cases do not support plaintiff’s 
contention, and that the Amendment does not destroy the power 
of Congress to regulate foreign and interstate commerce in in- 
toxicating liquors, but that such power continues except as modi- 
fied by the Amendment.*® 


The court threw no light on the nature of the “modifica- 
tions.” 


44 307 U. S. 171, 59 Sup. Ct. 804, 83 L. ed. 1189 (1939). 
4525 F. Supp. 771 at 773 (D. C. 1938). 
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There was a direct appeal to the Supreme Court despite 
the fact that counsel for the appellant acknowledged dia- 
metrically opposing views as to the constitutional ques- 
tion. Counsel who had prepared the brief in the court 
below contended that: 

The Twenty-first Amendment gave to the states complete and 
exclusive control over commerce and traffic in intoxicating bev- 
erages unlimited by the commerce clause, the Fourteenth Amend- 
ment or other constitutional limitations, and left the Congress 
nothing more than the power to aid in preventing introduction 
of liquor into a state in violation of its laws.** 

Senior Counsel arguing the case before the Supreme 
Court stated in the brief that he disagreed with his col- 
league saying: 

The correct view probably is that the powers of Congress over 
interstate and foreign commerce in liquor have been restricted 
only to the extent that Congress cannot authorize or protect im- 
portation of liquors into a state for delivery or use therein, in 
violation of the state’s laws.*” 

This view was substantially in accord with the govern- 
ment’s view yet, after advancing it, Senior Council for the 
Jamieson Company insisted that there was sufficient sub- 
stance to the question to give the Supreme Court jurisdic- 
tion over a direct appeal. 

The government could have argued the case on the 
superior power over foreign commerce for the liquor was 
still outside the customs wall. It did not, however, make 
any distinction between the powers over foreign and inter- 
state commerce but argued the constitutional question on 
broader grounds. 

The Court remanded the case to the District Court be- 
cause it found that the constitutional question was not sub- 
stantial. That question was disposed of with the follow- 
ing brief comment: 

Here, the Federal Alcohol Administration Act was attacked 


upon the ground that the Twenty-first Amendment to the FEp- 
ERAL CONSTITUTION gives to the states complete and exclusive 


46 Appellant’s brief at 20. 
47 Appellant’s brief at 23. 
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control over commerce in intoxicating liquors, unlimited by the 
Commerce Clause, and hence that Congress has no longer au- 
thority to control the importation of these commodities into the 
United States. We see no substance to this contention.*® 
The use of the word “importation” may or may not have 
indicated that the Supreme Court had in mind differences 
between the power over interstate commerce and foreign 
commerce. The case did not call for such a differentia- 
tion. When the Federal power over foreign commerce 
comes into conflict with the states’ power within its bor- 
ders the Court will have to consider the question. That 
conflict must eventually arise for if the power over foreign 
commerce has remained unimpaired by the Twenty-first 
Amendment and it is to have any substance, it must extend 
beyond the customs wall. As stated in Gibbons v. Ogden, 
“Tt would be a very useless power if it could not pass 
those lines.” *° 
Can the states, whose power to discriminate against the 
products of sister states has been upheld, permit importa- 
tions from one foreign nation and prohibit importations 
from others? Such state legislation can be held invalid 
only by accepting the proposition that power over foreign 
commerce is of a higher order than power over interstate 
commerce, because it is inherent in sovereignty. Certainly 
it would seem that the sovereign power should be upheld 
for otherwise each state would be free to restrict and em- 
barrass the Federal government in its foreign relations. 
Suppose a state, instead of discriminating among for- 
eign nations, discriminated against all of them in favor of 
citizens of the United States. Could a state, for example, 
permit importations from all sister states and prohibit im- 
portations from all foreign nations in the face of a treaty 
between the sovereign United States and the foreign na- 
tions guaranteeing trading rights equal to those of her 
own citizens? It would seem that here, too, the state legis- 
lation would be invalid. Again a decision upholding Fed- 


48 William Jamieson and Co. v. Henry Morganthau, supra note 44 at 805. 
49 Supra note 40. 
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eral power would be possible only by acknowledging the 
higher order of the Federal power over foreign commerce 
as distinguished from the power over interstate commerce. 

But could this sovereign power over foreign affairs op- 
erate to force liquor from abroad into a bone dry coastal 
state for delivery or use therein in violations of the state 
law? Common sense would seem to demand that the state 
power be upheld yet logically the case is no different from 
the two previous cases, in which it would seem that the 
Federal power must be the supreme power. The only 
difference between the cases is as to the degree of regula- 
tion by the states. The Court has said that the power of 
the state to prohibit must include the lesser power to reg- 
ulate and even to discriminate. 

A hint to a solution of the dilemma is obtained by ask- 
ing whether or not in the third problem there can be any 
infringement of the sovereign power through the opera- 
tion of the state bone dry laws. If the state laws prohibit 
all persons from selling liquor in a state there would be 
little likelihood of that law interfering with the exercise 
of the sovereign power over foreign affairs. But this does 
not mean that the sovereign power is impaired. It merely 
means that the state and Federal powers would not be 
likely to come in conflict through this type of state legis- 
lation as there would be no element of discrimination 
against foreign powers. 

The Twenty-first Amendment gave to the states the 
power to be wholly dry or as dry as they wished and, as 
interpreted by the Court, it necessarily freed the states 
from certain constitutional restrictions, among them the 
restrictions of the Federal power over interstate com- 
merce. To carry the doctrine further and to hold that the 
Amendment also freed the states from the restrictions of 
the sovereign power over international affairs would re- 
quire approval of the proposition that the Twenty-first 
Amendment operate to delegate sovereign powers to the 
states. 
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Sovereign power can be subject to self-restraint, as exer- 
cised by the people in the Eighteenth Amendment. It is 
unreasonable to suppose, however, that it can be delegated 
to the states even in a constitutional amendment, for sov- 
ereign powers are consistent only with a nation acting as 
a unit. Certainly the people did not intend such delega- 
tion or surrender. 

It would seem, therefore, that the forty-eight states are 
not free to adopt legislation which will interfere with the 
exercise of the sovereign power. Those which attempted 
to discriminate among or against foreign nations would 
be interfering with the exercise of that power. Those 
which remained dry would probably not be interfering 
but if a conflict between state and Federal power were to 
arise by virtue of such state legislation, in matters affect- 
ing sovereignty, the Federal power must prevail. 

Likewise affirmative Federal regulation of imports, 
based as it is upon the Federal sovereign power, would 
seem to be sustainable so long as the subject matter is still 
an article in foreign commerce. There seems to be no 
reason why the original package doctrine cannot be con- 
tinued as a means of determining when liquor has ceased 
to be an article in international commerce and becomes 
an article in intranational commerce, free from regulation 
under the sovereign power. 


PART IV 
The Residuary Federal Power over Interstate Commerce 


The New York Central Railroad v. Hudson County 
doctrine” to the effect that the Federal and state power 
cannot operate on the same subject at the same time looms 
at first as an insurmountable obstacle to a consideration 
of the residuary Federal powers over interstate commerce 
in intoxicating liquors. One is apt to reach the premature 
conclusion that if the state power, now unrestricted by 


50 Supra note 25. 
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the Commerce Clause, has taken possession of the liquor 
field, there is nothing left “upon which the lesser power” 
(here the Federal power) “may operate.” 

That conclusion seems inescapable if the doctrine is 
given the weight to which it was entitled before the 
Twenty-first Amendment. It is pertinent to ask whether 
the decisions on the line of demarcation between Federal 
and state power rendered prior to the time that the com- 
merce problem was complicated by the Twenty-first 
Amendment can have any significance today. 

It is better to avoid confusing attempts to reconcile the 
doctrine and to start with a clean slate confining the ap- 
proach to a reéxamination of the whole problem solely 
in the light of the language of the Amendment. The Su- 
preme Court pointed the way to such an approach when 
it refused to look behind the language of the Amendment 
in the Young’s Market case.” 

The literal approach nevertheless seems questionable. 
Constitutional amendments have not always been con- 
strued strictly.” While it is felt that too little weight was 
given to the historical background of the Amendment, it 
is desirable to confine the discussion to the language. The 
clause reads: 

Sec. 2. The transportation or importation into any State, Ter- 
ritory, or possession of the United States for delivery or use 
therein of intoxicating liquors in violation of the laws thereof, is 
hereby prohibited. (Italics supplied.) 

The italicized words “for delivery or use therein” are 
vital to the discussion.™ 

51 Supra note 14 at 63 the Court said: “The plaintiffs argue that limitation 
of the broad language of the Twenty-first Amendment is sanctioned by its 
history; and by the decisions of this Court on the Wilson Act, the Webb- 


Kenyon Act, and the Reed Amendment. As we think the language of the 
Amendment is clear, we do not discuss these matters.” 


52 Evans v. Gore, 253 U. S. 245, 40 Sup. Ct. 550, 64 L. ed. 887 (1920); 
(1938) 38 Cor. L. Rev. 644, 658. 


53 That the Supreme Court may not have comprehended fully their signifi- 
cance is indicated by the following description of the Amendment in the Young’s 
Market case, supra note 14, at 62: “The Amendment which ‘prohibited’ the 
‘transportation or importation’ of intoxicating liquors into any state ‘in viola- 
tion of the laws thereof’ abrogated the right to import free, so far as concerns 
intoxicating liquor.” This is clearly an inaccurate description of the Amend- 
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A. Federal Power over Shipments Through States. 


A simple example will illustrate the significance of the 
phrase. States A, B, and C are geographically located in 
that order. State A permits the manufacture of whiskey. 
State C permits its unrestricted importation. State B is 
a bone dry state which not only forbids the delivery or 
use in any form of intoxicating liquors, but also seeks to 
prohibit the transportation of intoxicating liquor across 
its territory, even though it is destined for another state. 

Suppose a manufacturer in State A wishes to ship liquor 
across State B for delivery in State C. Clearly such liquor 
is in interstate commerce. Clearly, also, it is not for “de- 
livery or use” in State B. Clearly, too, the Twenty-first 
Amendment does not prohibit the importation of this 
liquor into State B for delivery or use in State C. Clearly 
the Twenty-first Amendment does not come into play. 
Clearly the state cannot forbid the use of its road and rail 
beds to a valid interstate purpose. Clearly the Federal 
power over the shipment is exactly as extensive as it was 
before the Twenty-first Amendment, which in this case 
is dormant. 

It follows that State B would have no power to reg- 
ulate that interstate shipment, unless it would have had 
such power prior to the Twenty-first Amendment under 
the doctrine of the silence of Congress, for the liquor was 
in exactly the same status as liquor shipped through the 
state before the Amendment was enacted. 

The Supreme Court of Appeals of Virginia took this 
view in Williams v. Commonwealth," holding invalid 
State bonding requirements and State regulation of trans- 
portation of liquor when applied to shipments through 


ment as it omits the words “for delivery or use therein.” The omission, could, 
however, have had no effect on the decision as the merchandise involved was 
to be delivered and used in violation of the state law. 

54169 Va. 857, 192 S. E. 795 (1937); Surles v. Commonwealth, 172 Va. 
573, 200 S. E. 636 (1939). But cf., Whitaker v. Commonwealth, 170 Va. 621, 
195 S. E. 486 (1938). The doctrine of Williams v. Commonwealth and Surles 
v. Commonwealth requires reéxamination in the light of Ziffrin v. Martin, 7 
U. S. L. W. 538 (1939). Infra notes 59, 63. 
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the State. The Court distinguished the Young’s Market 
Company case stating “here we are concerned with trans- 
portation through Virginia and not importation into it.” 


B. Federal Power over Shipments into a State Having 
No Laws Concerning Intoxicating Liquor. 


It has been shown that the Amendment has not limited 
the Federal power over shipments of intoxicating liquor 
unless they are “for delivery or use therein.” The Amend- 
ment contains the further provision that in order to be 
prohibited the shipment must be for delivery or use “in 
violation of the laws” of the state. 

Can it be said that if a state has not legislated at all on 
the subject, shipments into such a state for delivery or use 
therein are not prohibited by the Amendment and that the 
Federal power over such interstate shipments remains un- 
impaired as in the previous example? What seems like 
an obvious answer should not be reached too hastily. Fur- 
ther investigation is prompted by consideration of the 
laissez faire doctrine under which states have been denied 
power to legislate within their borders on subjects national 
in character even though Congress has remained silent. 

Is there a reciprocal doctrine, in a situation in which 
the states have the primary power, which would operate 
to prevent the Federal government from legislating in a 
field local in nature, when the state has remained silent? 

It must be admitted, that, under the situation now being 
examined, the silent state may break its silence and exer- 
cise its reserved unlimited power to regulate or prohibit 
importation of intoxicating liquor for delivery or use 
within its borders. Does the mere existence of this un- 
exercised power preclude Federal regulation in the 
interim? 

Professor Collier, in his article “Judicial Bootstraps 
and the General Welfare Clause — The A.A.A. Opin- 
ion,” advanced a “reciprocal” laissez faire doctrine and 


55 (1935) 4 Geo. Was. L. Rev. 211. 
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showed that the Supreme Court might have validated the 
Agriculture Adjustment Act of 1933 by relying upon it. 
He criticized the finding of the court: 1.e., that the Act 
invaded the powers of the states, as the power to regulate 
agriculture had not been expressly granted to the Federal 
government, and, hence, must be taken to be reserved to 
the states. He said, 


One of the most interesting problems raised by the Hoosac 
Mills case is the question of the possible establishment of a middle 
ground, whereby the nation could be enabled to act through its 
spending and contractual powers on matters that are reserved to 
the states for legislative regulation, so long as the states have not 
in fact adopted any rule or policy hostile to the Federal contracts 
in questions.*® 

After showing that the states on matters of local interest 
had invaded Federal fields in the silence of Congress, he 
asked, ““Why should there not be a reciprocal doctrine of 
the ‘silence of the states’?” 

Professor Collier granted that such a doctrine would 
make the power of the United States, in a measure, de- 
pendent on the action or inaction of states, but he saw no 
objection to such a condition for the exertion of the Fed- 
eral power would be always subject to check by affirmative 
state action. 

The original doctrine required that states, in order to 
legislate on a subject within Federal power, must find a 
local interest. In the case of Cooley v. Board of Wardens 
of Philadelphia, it was the local interest in providing for 
retired harbor pilots. In the case of Willson v. Black- 
bird Creek Marsh Co., it was in eliminating mosquito 
swamps. 

To apply the doctrine in reverse there must be found a 
similar foothold for the inferior Federal power before it 
can operate in a local sphere. Professor Collier found it 
in the contractual or spending powers of the Federal gov- 
ernment. 


Unquestionably it is more difficult to conceive of and 


56 Jd. at 235. 
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accept the reciprocal doctrine because it must be applied 
when the greater power reposes in the smaller subdivisions 
which make up the Federal whole. When applied in its 
conventional direction the greater power reposes in the 
whole and enables the parts to act only when the national 
interest is not at stake. 

In its conventional direction the /aissez faire doctrine 
ensures national uniformity where uniformity is needed. 
When applied in reverse the doctrine cannot ensure na- 
tional uniformity, but it does tend toward uniformity. 

The conventional doctrine, as illustrated by the case of 
Wabash, St. L. & P. Ry. Co. v. Illinois,” prevented inter- 
ference with a uniform national transportation system 
from the imposition of state railroad rates. Under the re- 
ciprocal doctrine states are free to legislate on liquor 
diversely though the subject would best be treated by 
uniform national legislation. But they are also free to 
remain silent and allow the Federal government to step in 
with uniform national legislation where such uniformity 
will best suit their interests. If it were held that the Fed- 
eral government might not step in in the silence of the 
states, uniformity could be obtained only by the cumber- 
some process of uniform state acts. Such uniform legis- 
lation would be difficult to obtain without a Federal guide, 
even though uniformity was obviously in the interest of 
all the states. 

The labeling of alcoholic beverages furnishes an excel- 
lent example of a subject over which uniform regulation 
is obviously desirable from both a state and national point 
of view. The labeling of liquor shipped in interstate com- 
merce is subject to regulations issued pursuant to the Fed- 
eral Alcohol Administration Act.” 

If the Congress had determined that in the silence of 
the states the Federal government was without authority 


57 Supra note 2. 


58 Regulations Nos. 4, 5 and 7, relating to the labelling and advertising of 
wine, distilled spirits and malt beverages respectively. 
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to regulate the labeling of intoxicating liquors shipped in 
interstate commerce because of the effects of the Twenty- 
first Amendment on the Commerce Clause, it is probable 
that there would today be little or no uniformity on the 
subject, with attendant burdens on interstate commerce 
and an inadequate protection of the consumer. 

If, however, the reciprocal doctrine of “the silence of 
the states” is accepted, the result is uniformity where uni- 
formity is desirable and diversity where, in the sole judg- 
ment of the state, the local interest will be best served. 

Practically, then the reciprocal doctrine of “silence of 
the states” is desirable. Is the reciprocal doctrine sustain- 
able on analogy? Under the original doctrine (that of 
the silence of Congress), states must have a foothold in 
order to legislate. The cases show that “local interest’ is 
sufficient if the subject is not national in character. 

Under the reciprocal doctrine what is to furnish the 
Federal foothold for an exercise of Federal power in the 
event of state silence? Will “national interest” serve as 
“local interest” served in the original doctrine? An ob- 
jection may be advanced on the grounds that the Federal 
government is a government of delegated powers and that 
the Tenth Amendment reserves to the states the powers 
not delegated. It might be argued that because of this 
power, it is more logical under the original doctrine to 
give states a foothold on “local interest” in the silence of 
Congress than it is, under the reciprocal doctrines, to give 
the Federal government a foothold on “national interest” 
alone. The argument has merit. 

Professor Collier did not rely on national interest for 
a foothold under the reciprocal doctrine. He found a 
firmer foothold for the exercise of Federal power in the 
spending and contractual powers of the government. It 
can be argued that in the field of liquor a Federal foothold 
under the reciprocal doctrine can be found in the inter- 
state commerce clause itself, for the power under that 
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clause remains unaffected by the Amendment if the state 
has remained silent. 

The logic, however, is subject to the criticism that it 
creates the reciprocal doctrine in order to justify the exer- 
tion of Federal power where the state is silent and then 
uses this very Federal power as a foothold, analogous to 
the “local interest” in the original doctrine, in order to 
justify the reciprocal doctrine on analogy. 

The objection may be wholly academic. The analogy 
is sufficient close to warrant adoption of the reciprocal 
doctrine, which would let the Federal government extend 
its regulation of interstate commerce within a state’s 
borders if that state has left the field open and if the sub- 
ject matter of such Federal regulation was in the national 
interest. 

It must be borne in mind that the reciprocal doctrine 
would not be employed in derogation of the strict lan- 
guage of the Amendment. It has been seen that if the 
state has remained silent on the subject matter of the Fed- 
eral regulation sought to be applied, the Amendment 
would not be operative as the shipment would not be for 
delivery or use in the state in violation of the state laws. 
The reciprocal doctrine is here considered only for the 
purpose of showing that the broad powers granted to the 
states by the Amendment should not be further broadened 
by insisting that when a state remains silent it intends that 
the field should be free from regulation and that, there- 
fore, the Federal government cannot step in. The recip- 
rocal doctrine would allow Federal regulation where 
there is a national interest unless the state had affirmatively 
occupied the field. 

What would be the situation if the state and the Federal 
government had both legislated in the same field, but 
there was no actual conflict between the regulations? For 
example, suppose the Federal government required a 
statement of the alcoholic content on labels on liquor 


shipped in interstate commerce and the state government 
2 
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required that all liquor, whether imported from another 
state or made domestically, bear at all times, while within 
the state, a statement on the label as to the percentage of 
fusil oil contained in the product. Would the interstate 
shipment of this liquor, labeled in conformity with Fed- 
eral regulations, but not containing the additional infor- 
mation required by the state, constitute a shipment “for 
delivery or use” in violation of the law of the state? The 
answer is obvious. The minute it crossed the border it 
would be subject to the state’s jurisdiction and regulation. 
The state could deny admission to the liquor. 

If, however, the shipper had placed the information 
required by the state on the labels before shipment and 
had labeled the liquor in conformity with the Federal 
regulations also, can it not be said the Federal power and 
the state power exist at the same time? Cannot the Fed- 
eral government insist on its Federal labels? Certainly in 
answering the question affirmatively violence is done to 
the generalities expressed in the New York Central R. R. 
v. Hudson County case to the effect that the state and Fed- 
eral power cannot operate at the same time. But since the 
Amendment, is it not necessary to do such violence to the 
old conclusions? ‘The conception of Federal power exist- 
ing over interstate commerce, subject to being divested 
completely in favor of a state power, fails utterly to define 
the status of the case of whiskey conforming to both Fed- 
eral and state regulations the instant it crosses the border 
of the state of destination. 

A case of liquor so conforming has been in interstate 
commerce up to that instant. Does it cease to be inter- 
state commerce merely because it is subject to a state reg- 
ulation with which the Federal regulations do not con- 
flict? To answer this question in the affirmative leads to 
an absurdity, because, the importation is “for delivery and 
use” in conformity with the state law. The Twenty-first 
Amendment in this instance is not applicable, and cannot, 
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therefore, operate to divest the liquor of its interstate char- 
acter, or the Federal government of its jurisdiction. 


The conception that the power of Congress and the 
power of the state cannot operate at the same time must 
be abandoned. It must be concluded that the liquor is 
always in interstate commerce and subject to Federal reg- 
ulation, just as it was before the Twenty-first Amendment. 
The state can, however, pass whatever legislation it desires 
without regard to the restrictions in the Interstate Com- 
merce and Equal Protection Clauses, and at the very same 
time the Federal government can impose all the require- 
ments it could formerly impose under its interstate com- 
merce power, just so long as the Federal regulations do 
not conflict with the state’s exercised powers. 


This conclusion will lead to Federal regulation where 
the subject is best fitted for Federal regulation and to 
state regulation where such treatment is desirable, the de- 
cision being always with the state. 


The Twenty-first Amendment should be considered not 
in the terms of the title of the Webb-Kenyon Act as a 
clause which divests liquor of its interstate character. If 
it does that it divests the Federal government of its power. 
It should be considered rather as an enactment to give the 
states free rein to legislate on liquor, reserving to the Fed- 
eral government the right, as always, to regulate up to the 
point where such Federal regulation conflicts with state 
regulations.” 


59 The Circuit Court of Appeals, Seventh Circuit, took this view in Arrow 
Distilleries v. Alexander, decided Feb. 1, 1940, in which it upheld the constitu- 
tionality of the Federal Alcohol Administration Act. The Court said: 

“Petitioner argues that the Twenty-first Amendment has transferred to the 
states “complete and exclusive control over commerce and traffic in intoxicating 
beverages unlimited by the commerce clause” and has deprived Congress of its 
power under the CoNsTITUTION to enact the present statute as a regulation of 
interstate commerce in intoxicating liquors. 

“Section 2 of the Twenty-first Amendment gives effect to any and all state 
laws prohibiting the transportation or importation of intoxicating liquors into 
a state in violation of the laws thereof. But there is no provision in the 
amendment which purports to restrict the power of Congress over commerce in 
intoxicating liquors when such commerce is carried on without the violation 
of state laws, or to deny to Congress the power to legislate in aid of the state 
prohibitions. Substantially the same contention which petitioner makes here 
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When such conflicts arise the state’s will on the subject 
is supreme within its borders. It is manifest, however, 
that state legislation can have no efficacy beyond its bor- 
ders. It must follow that state legislation cannot affect 
the validity of Federal regulation though it can affect 
Federal jurisdiction. If a state chose to insist on a state- 
ment of the percentage of fusil oil in liquor and the Fed- 
eral government prohibited such statements on labels both 
provisions would be valid within the respective jurisdic- 
tions and the effect would be to make impossible a legal 
shipment of liquor into the state. The importation of a 
bottle labeled in conformity with state law would violate 
a valid Federal regulation and the importation of a bottle 
labeled in conformity with Federal law would violate a 
valid state regulation when it came within the state’s juris- 
diction. 

The effects of state law where merchandise is shipped 
into the state have been considered. What would be the 
situation if a state required labels conflicting with the 
Federal regulations on all products shipped out of the 
state. Certainly a state cannot have jurisdiction beyond 
its own borders. But could it regulate the labeling of 
products for export while they were still within the state? 
The liquor is neither being imported nor transported into 
the state seeking to impose the conflicting requirements, 
and it would seem that its status would not be affected by 
the Amendment. 

The Supreme Court’s decision in Ziffrin v. Martin,” 
rendered on November 13, 1939, is not at variance with 
this view. There the appellant, who was authorized under 
the Federal Motor Carriers Act to operate as a contract 
Carrier in interstate commerce, sought to restrain Ken- 
tucky officials from enforcing certain provisions of the 


was urged upon the Supreme Court in the case of William Jamieson & Co., 
Inc., v. Morgenthau, and the Supreme Court said that it saw “no substance in 
this contention.” 


89 Supra note 54. 
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Kentucky Alcoholic Beverage Control Law which inter- 
fered with his business of hauling liquor from Kentucky 
directly to consignees in Illinois. The appellant was an 
Indiana Corporation. 

The purpose of the act was to channelize the liquor 
traffic, minimize the commonly attendant evils and to 
facilitate the collection of revenue. It made it a criminal 
offense to transport liquor in the state without having ob- 
tained a license from the state and it made liquor which 
had been handled in violation of the Act contraband. 
Ziffrin, Inc., had no such license. 


The appellant argued that the Twenty-first Amendment 
related to importations only and that exports from Ken- 
tucky were still subject to the protection of the commerce 
clause. It was argued further that a state, while it could 
prohibit manufacture, could not annex as a condition to 
manufacture unconstitutional conditions upon the inter- 
state carriage of liquor. The court did not dispute the 
fact that the amendment applied to exports but rejected 
the contention holding that the power absolutely to pro- 
hibit manufacture, sale, transportation or possession in- 
cluded the lesser power to permit those things under pre- 
scribed conditions. It was intimated, however, that those 
conditions must be reasonable and appropriate to the con- 
stitutional aims. The court cited Clason v. Indiana” up- 
holding a state’s power to require the delivery of the 
bodies of large dead animals to disposal plants licensed by 
the state even though the statute operated to prohibit their 
shipment out of the state. It also cited Kidd v. Pearson” 
in which the Court granted an injunction against Kidd 
restraining him from manufacturing liquor in Iowa in 
the face of a state prohibition against such manufacture 
even though the liquor was for shipment into another state. 
The Court held that property rights in liquor are de- 


61 306 U. S. 439, 59 Sup. Ct. 609, 83 L. ed. (adv. op.) 579 (1939). 
62128 U. S. 1, 9 Sup. Ct. 6, 32 L. ed. 346 (1888). 
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pendent on state laws and that a state can declare it con- 
traband, unless certain reasonable requirements are met. 


In the case in question there was no conflict between 
Federal and state regulation. The Court said that there 
was nothing in the Motor Carrier Act attempting to de- 
stroy the state power to protect her people against the evils 
of intoxicating liquor. It affirmed the proposition dis- 
cussed in South Carolina Hwy. Dept. v. Barnwell Bros.” 
“that although regulation by the state might impose some 
burden on interstate commerce this was permissible when 
‘an inseparable incident of the exercise of a legislative 
authority, which, under the CONSTITUTION has been left to 
the states.’ ” 

The Court concluded, “In the absence of controlling 
language to the contrary—and there is none—the Federal 
Motor Carrier Act should not be brought into conflict 
with this reiterated doctrine.” 


It would be seen that despite some broad language in 


reference to the Twenty-first Amendment, the decision 
would have been the same prior to the Amendment for it 
cannot be disputed that the Amendment does not apply to 
exports from the state. 


It was a simple case under the /aissez faire doctrine in 
its conventional direction. The Federal government had 
passed no legislation guaranteeing the right of the appel- 
lant to engage in the business. The state had occupied the 
field in the silence of Congress and there was sufficient 
local interest, 1.e., the interest of preventing diversion of 
traffic into illegal channels in the state and the collection 
of taxes, to support state regulation.“ 


68 303 U. S. 177, 189, 58 Sup. Ct. 510, 82 L. ed. 734 (1938). 


64 Would the doctrine of Ziffrin v. Martin enable a state to exercise similar 
control over shipments through the state? Cf., Williams v. Commonwealth 
and Surles v. Commonwealth, supra note 54. While the danger of diversion 
of liquor for illegal purposes in the state is just as great in the case of ship- 
ments through the state seeking to impose the restrictions as in the case of 
shipments originating in such state, it would seem that the burden on interstate 
commerce is greater in the case of trans-state shipments and that the Williams 
doctrine might be upheld by the Supreme Court. 
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D. Effects of the Amendment on Regulations Which 
Do Not Relate Directly to Transportation or Im- 
portation. 


It has been shown that the Twenty-first Amendment is 
applicable only when the product is to be delivered or 
used in the state and then only when such delivery or use 
would involve a violation of state law. The scope of ap- 
plication of the Amendment is further narrowed by the 
use of the words “transportation or importation.” They 
are words which can have meaning only in relation to the 
physical product. Can the Amendment, therefore, have 
any direct effect on the Federal power to legislate on as- 
pects of the liquor business not intimately related to the 
transportation or importation of the product itself? 


The labeling of alcoholic beverages has been chosen for 
a study to determine the point of impact of state suprem- 
acy because it makes for a simpler illustration and because 
labeling is so closely identified with the product itself as 
to come within the language of the Amendment. The 
label is physically attached to the bottle of intoxicating 
liquor, which must be transported or imported into a state 
for delivery or use therein in violation of its laws before 
the Twenty-first Amendment can affect Federal power. 

Certain other elements of the Federal Alcohol Admin- 
istration Act, however, do not relate to transportation or 
importation of the physical product. Section 5 (f) of the 
Act makes it a violation to disseminate advertising not 
conforming to the regulations promulgated by the Admin- 
istration “if such advertisement is in or is calculated to 
induce sales in, interstate or foreign commerce or is dis- 
seminated by mail.” Other sections of the act deal with 
trade practices. 

Certainly the advertising of intoxicating liquor in a 
state in which it was not produced is not an “importation” 
of the liquor itself for delivery or use therein. If that is 
so, has the Amendment had any effect on the preéxisting 
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Federal power to regulate advertising in interstate com- 
merce or advertising which is disseminated by mail? 

It is to the interest of Federalists to argue that the lan- 
guage of the Amendment is narrow in scope and does not 
cover advertising and trade practices, which are only re- 
motely related to the actual transportation and importa- 
tion of intoxicating liquor for delivery or use in a state. 


It is to the interest of those seeking to enlarge state 
powers to argue that the Amendment, though its language 
is narrow, must necessarily embrace those practices in and 
affecting interstate commerce, which in themselves do not 
relate to transportation or importation for delivery or use 
in a state, but which are normal, commercial adjuncts of 
such transportation, delivery, and use. 


Labeling makes a clearer case for state supremacy, ad- 
vertising a clearer case for Federal power. Between the 
two there are many types of regulation, some of which are 
closely associated with the transportation, delivery and 
use of the liquors themselves, and others of which are 
more remotely or not at all associated therewith. 


Section 5 (d) of the Federal Alcohol Administration 
Act prohibits the sale or receipt of alcoholic beverages in 
interstate commerce on consignment. Section 5 (b) pro- 
hibits a manufacturer, importer, or wholesaler from in- 
ducing a retailer, in the course of interstate commerce, to 
purchase his products to the exclusion in whole or in part 
of the products of other persons sold or offered for sale in 
interstate commerce by the following means: by acquir- 
ing any interest in the retailer’s license; by giving him 
money, equipment, services, or anything of value; by pay- 
ing him for advertising services; by guaranteeing his 
loans or by extending him excessive credit. 

Before settling a conflict between state and Federal reg- 
ulation of advertising, or of trade practices such as those 
referred to above, the Court would have to decide whether 
or not the practice regulated was closely enough related to 
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the actual transportation or importation of the product to 
bring the Amendment into play. 

Many other constitutional provisions couched in equally 
simple language have served as the basis for the exercise 
of extensive Federal powers. The simple phrase in 
Article I, Section 8 of the CONSTITUTION “To establish 
post offices and post roads” has been made to support ex- 
tensive national police powers.” ‘There the extension of 
the scope of the constitutional language to include all 
things remotely associated with post roads and post offices 
served to broaden Federal powers. Here an extension of 
the scope of the language of the Twenty-first Amendment 
to include all things remotely associated with the trans- 
portation and importation of liquors for delivery or use 
in a state would limit the Federal powers because it would 
place the Amendment into operation over more phases of 
commerce in liquor. Wherever the Amendment is found 
to apply the conflict will have to be resolved in favor of 
state regulation within its borders. 

It is doubtful if the Court will find that advertising is 
so intimately associated with the transportation of the bev- 
erage itself as to bring the Amendment into operation. It 
would seem, therefore, that a liquor manufacturer, under 
the shelter of the postal power, could send liquor adver- 
tising through the mails into a state which sought to pro- 
hibit it, or he could ship or transmit the advertising into 
the state by other means under the shelter of the commerce 
clause. If, however, the Court adopted a construction of 
the Amendment broad enough to vest in the state the 
power to exclude advertising on the theory that it is a 
normal commercial adjunct of the transportation of the 
liquor itself, the state would be able to take jurisdiction 
at its borders by adopting appropriate legislation. 
~ Again suppose that State A required that all licensees 
of the state acquire their alcoholic beverages on consign- 


85 Cushman, National Police Power Under the Postal Clause of the Constitu- 
tion (1920), 4 Minn. L. Rev. 402. 
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ment. It has been shown that the Federal law prohibits 
the sale or receipt of such merchandise in interstate com- 
merce on consignment. If the Court should hold that the 
terms of sale are so intimately connected with the trans- 
portation of the product itself as to vest the state with 
jurisdiction to control the same under the Amendment, 
the state regulation would prevail. In this event the effect 
of the conflict between Federal and state laws would be to 
preclude any legal importation of liquor into the state, for 
the shipper outside the state would be governed by the 
Federal prohibition against consignment selling and the 
retailer within the state would be bound by the state re- 
quirement that he purchase on consignment. If, however, 
the Amendment were held not to apply the transaction 
would be sheltered from state interference, as it is in in- 
terstate commerce, the Federal power over which had not 
been affected by the inapplicable Amendment. 

It will be noted that the essential element of the prohibi- 
tions of section 5 (b) of the Federal Act is the inducement 
of the retailer to purchase to the exclusion in whole or in 
part of the products of others sold or offered for sale in 
interstate commerce. ‘The various means enumerated, 
such as the making of gifts to retailers, do not constitute 
the transportation or importation of liquors. Is the in- 
ducement of sales through these means so far removed 
from the importation of the products promoted by the 
gifts as to preclude the application of the Amendment? 
If so, a state could not require that all sales of its retailers 
be preceded by a gift from the out of state vendor. 

It has been shown that certain types of regulation do not 
relate directly to the transportation or importation of 
liquor, and that such types of regulation would be unaf- 
fected by the Twenty-first Amendment under a narrow 
construction. It is conceivable, however, that a state, un- 
able to obtain jurisdiction at its borders because the sub- 
ject was within the Federal power, might accomplish 
indirectly what it could not accomplish directly. 
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For example, could a state which wished to prohibit the 
advertising of liquor within its territory impose as a con- 
dition to the importation of liquor itself a requirement 
that the shipper refrain from advertising his brands in 
publications shipped or mailed into the state? The 
Young’s Market Co. case and the subsequent decisions 
would seem to indicate that a state can impose any condi- 
tions to the importation of liquor. Yet it would seem il- 
logical to permit a state to control a practice which it had 
no power to control directly simply by changing the form 
of its legislation from ultra vires regulation of the practice 
itself to a condition that persons could not import liquor 
unless they complied with the very requirements which 
the state had no direct power to impose. 

To avoid confusion of issues the discussion so far has 
related exclusively to transactions in interstate commerce. 
The prohibitions of the Federal Alcohol Administration 
Act apply, not only to transactions in interstate commerce, 
but also to transactions which directly or substantially af- 
fect interstate commerce. Are transactions which are 
themselves in intrastate commerce, but which directly or 
substantially affect interstate commerce to be viewed in a 
different light from those in interstate commerce? It is 
submitted that if Congress had the power under the Com- 
merce Clause to regulate transactions of this nature prior 
to the Twenty-first Amendment, that power has been lim- 
ited only in so far as the Twenty-first Amendment has 
limited its powers over transactions which are strictly in 
interstate commerce. Those which are in intrastate com- 
merce but which affect interstate commerce are not cov- 
ered by the language of the Amendment. 

This seems clear enough when stated as a generality. 
It is more difficult to apply the principle to an actual illus- 
tration. Again consignment selling can be used for an 
example. First assume that State B is silent on the sub- 
ject of consignment. This time the manufacturer in State 
B sells on consignment to a retailer in the same state. By 
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so doing he impedes bona fide sales not on consignment by 
a competing manufacturer in State A to the same retailer 
in State B. The Federal Alcohol Administration Act 
purports to prohibit such intrastate consignment sales hav- 
ing such effects. 

There has been no transportation or importation of 
alcoholic beverages by the manufacturer in State B and 
obviously the language of the Amendment does not apply. 
But how does the Federal government obtain the power 
to regulate this intrastate transaction? ‘The answer is 
found in the jurisdictional paragraphs of the section. 
There has been an impediment in the flow of commerce 
from State A to State B, which commerce would not have 
involved shipments into State B, “for delivery or use 
therein” in violation of the laws of State B. The Federal 
power over the intrastate transaction springs from the in- 
terference with legal interstate commerce. 

It would seem, therefore, that if a state does not have 
regulations which conflict with the Federal prohibition, 
the Federal power would extend, not only to transactions 
in interstate commerce, but also to those transactions in 
intrastate commerce which substantially or directly af- 
fected interstate commerce. 

If, however, the state has conflicting regulations which 
would operate to prohibit shipments into the state, there 
could be no Federal jurisdiction over intrastate transac- 
tions. The Twenty-first Amendment would not be di- 
rectly responsible for this loss of Federal jurisdiction for 
the intrastate transaction involves neither “transportation” 
nor “importation” into the state and the language of the 
Amendment does not apply. 

The Twenty-first Amendment is, however, indirectly 
responsible for the loss of jurisdiction for, since it would 
operate to prohibit transportation or importation into the 
state in violation of the state law, there could be no inter- 
ference with legal interstate commerce by any intrastate 
transaction which violated the state law; and without such 
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interference the Federal power over intrastate transac- 
tions would not exist, even before the Twenty-first Amend- 
ment. 


PART IV 


Miscellaneous Considerations 


The discussion has been limited to a consideration of 
the effects of the Twenty-first Amendment on the Federal 
power over interstate or foreign commerce in alcoholic 
beverages. But as indicated in Part II other constitu- 
tional provisions have been affected. The Supreme Court 
has accepted the view that “the Equal Protection Clause 
is not applicable to imported intoxicating liquor.”” It 
has intimated that the Due Process Clause may also have 
been removed as a check on state power.” 


A host of new problems is presented. The Supreme 
Court’s statement relative to the effects on the Equal Pro- 
tection Clause is obviously too broad. It cannot be in- 
applicable to all cases involving the importation of liquor 
into a state for it has been shown that many of such im- 
portations are not affected by the Twenty-first Amend- 
ment. It is only in those cases in which the liquor is trans- 
ported or imported into a state for delivery or use therein 
in violation of state law where there has been any change 
in the incidence of Federal and state authority over liquor. 
Any change in the applicability of the Equal Protection 
Clause must be dependent on the applicability or the in- 
applicability of the Twenty-first Amendment to the trans- 
action. As the Amendment is inapplicable to intrastate 
transactions the Equal Protection Clause remains unaf- 
fected in that field. Suppose that the legislature of State 
A made it a violation for a person in the eastern part of 
the state to receive liquor for resale without paying a 
license fee of $1,000 while persons in the western part of 


66 Mahoney v. Joseph Triner Corporation, supra note 15, at 403. 


87 The Indianapolis Brewing Co. v. The Liquor Control Commission, supra 
note 17, at 394, 
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the state could engage in the business without paying any 
license fee. Obviously the legislation does not give equal 
protection to persons within the state’s jurisdiction. As 
to intrastate purchases the Equal Protection Clause would 
invalidate the state legislation because the Twenty-first 
Amendment does not come into play on intrastate transac- 
tions. 

But unless the doctrine of the Triner case is limited, 
purchases by liquor dealers from without the state would 
be subject to the effects of the Twenty-first Amendment 
and the Equal Protection Clause would not be available 
as a check on state power, no matter how discriminatory 
the state legislation might be. 

What is the effect of the Amendment on the restriction 
in the Fourteenth Amendment that no state shall deprive 
any person of life, liberty, or property without due process 
of law? Would the effect be the same on the general pro- 
hibition in the Fifth Article of the CONSTITUTION, which 
provides that no person shall be deprived of life, liberty, 
or property without due process of law? 

What will be the effects on the treaty power, the taxing 
power, the postal power and other Federal powers which 
might come into conflict with the powers of a state, un- 
restrained, when the Twenty-first Amendment is oper- 
ating? It has been suggested that the Treaty powers 
would be supreme because treaties are founded on sov- 
ereign power.” Have the taxing powers sufficient rela- 
tionship to sovereignty to remain unaffected? Could a 
state interfere with the mails the instant they crossed its 
borders if such were necessary to enforce its supreme 
power over liquor within its borders? Can a state impair 
the obligation of contracts if necessary to enforce its 
liquor laws? 

When it is considered that sometimes the Amendment 
is operative to shift the supremacy of power and that 


68 (1940) 8 Geo. Wasu. L. Rev. 819 at 831. 
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sometimes it is dormant leaving the powers unaffected, 
the ramifications of the Young’s Market doctrine seem 
staggering. 

In that case the resort to the Equal Protection Clause 
by the complaining importer, saddled with a fee which 
intrastate purchasers did not have to pay, was met by the 
Supreme Court with the statement “A classification recog- 
nized by the Twenty-first Amendment cannot be deemed 
forbidden by the Fourteenth.” Yet in the same decision 
the Court said that the doctrine of the case did not neces- 
sarily mean that the states in respect to liquor had been 
freed from all restrictions on police power to be found in 
other provisions of the Constitution. 

But which provisions have been affected and which re- 
main immune? No clue is found in the subsequent cases. 
Has the Amendment affected only those constitutional 
provisions which are in the form of restrictions on state 
power, leaving unaffected the affirmative grants of power 
to the Federal government such as the postal power? The 
answer must be negative for the Equal Protection Clause 
is in the form of a restriction on state power and the com- 
merce clause is in the form of an affirmative grant of 
power to the United States. It is settled that both have 
been affected. 

Form is not the answer. Probably there is no satisfac- 
tory basis for predicting the trend of the many decisions 
which will be necessary to reconcile the inevitable clashes 
brought about by an unintentional shift in the balance of 
state and Federal power on December 5, 1933, when the 
Amendment went into effect. 








THE VALIDITY OF FORCED LOANS IN TIME 
OF WAR—A CONSIDERATION OF S. 1650 


EVELYN E. WEST 
Member of the New York Bar, Special Attorney in the Bureau of 


Internal Revenue 

While it is fervently hoped that the likelihood that the 
United States may become involved in the present Eu- 
ropean conflict may remain remote, there are those who 
wish, in peacetime, to formulate plans for a more equi- 
table manner of prosecuting any possible future wars. 
Since the World War of 1914, there has been extended 
agitation for legislation to equalize wartime sacrifices of 
life and property. The platforms of both the major po- 
litical parties in 1924 carried statements advocating the 
“drafting” of “resources” along with the drafting of 
men, which action was entitled “Universal Mobilization 
in Time of War.”* A similar declaration appeared 
again in the Republican statement of principles in 1928.’ 
President Coolidge in his annual message of 1925 advo- 
cated a “sound selective service act . . . for the mobili- 
zation in time of war of all the resources of the country, 
both persons and materials.” * In 1920, a special War 
Policies Commission was appointed under a Joint Reso- 
lution calling for the consideration of the advisability of 
adopting a constitutional amendment permitting the tak- 
ing of property in time of war without compensation.‘ 
A great number of bills have been introduced into the 
Congress from time to time. Some have sought to utilize 
the taxation of income,’ others the “mobilization of in- 


1 (1924) Democratic CAMPAIGN HANpBook 39; and (1924) REPUBLICAN 
CampPAIGN Hanpsook 85. See (1930) 72 Conc. Rec. 6308. 

2 See (1928) 69 Conc. Rec. 10624, 10629. 

8 Annual Message of 1925 (1925) 67 Conc. Rec. 457, 461; H. Doc. No. 2, 
67th Cong., Ist Sess. 

* Joint Resolution of June 27, 1930, 46 Stat. 825 (1930). 

5S, 1885, introduced on behalf of ‘fifty senators, and H.R. 5176, H.R. 5177, 

H.R. 5183, H.R. 5184, H.R. 5230, H.R. 5233, H.R. 5234, H.R. 5270, graduated 
income tax and introduced in the 76th Cong., ‘Ist Sess. ; S. 3912, H.R. 9525, and 
H.R. 10912, 75th Cong., 3d Sess. (same). 


[ 904] 
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dustry,”* others the “conscription” of materials or of 
wealth,’ others the stabilization of wages and prices,* 
others the elimination of profiteering,’ and others combi- 
nations of all or part of these methods.” 

The proposal for the prosecution of a war through the 
use of forced loans bearing a low rate of interest is de- 
clared in S. 1650," the bill under consideration, “to pro- 
mote peace and the national defense through a more 
equal distribution of the burdens of war.” In the World 
War of 1914, certain men lost everything—sacrificing 


® H.J.Res. 400, 67th Cong., 4th Sess., to appoint a commission to investigate 
mobilization of resources with a view to several specified premises; and H.R. 
8111, 68th Cong., lst Sess., to make plans for mobilization of industry available 
in time of war. 

7H.J.Res. 76 and 271, 68th Cong., Ist Sess., both proposing constitutional 
amendments to authorize the conscription of men, money, and materials; H.J. 
Res. 85, 68th Cong., Ist Sess., proposing constitutional amendment for con- 
scription of men and property; H.R. 287, 69th Cong., Ist Sess., to provide for 
universal service of citizens, their resources and industries; HJ.R es. 34, 69th 
Cong., Ist Sess., to authorize commission to study draft of human and material 
resources ; H.J.Res. 11 and 49, 69th Cong., Ist Sess., proposing constitutional 
amendments for conscription of persons and property; H.J.Res. 20 and 23, 
70th Cong., Ist Sess. (same); H.R. 14672, 70th Cong., 2d Sess., to authorize 
drait of essential plants; and S. J. Res. 53, 72d Cong., Ist Sess., proposing a 
constitutional amendment to take property in war with or without compensa- 
tion; S.J.Res. 22, 73d Cong., Ist Sess. (same); H.J.Res. 87, 73d Cong., Ist 
Sess., proposing a constitutional amendment to draft property; H.J.Res. 155, 
73d Cong., ist Sess., proposing a constitutional amendment to allow the taking 
of property “without payment of profit when conscripting man power”; H.J.Res. 
13, 74th Cong., 1st Sess. (same); H.R. 10790, 75th Cong., Ist ad to draft 
money according to ability to pay; S. 2911, 75th Cong., 3d Sess., to draft 
money; S. 1650, 76th Cong., Ist Sess. (same); and S.J.Res.. 23, 76th Cong., 
Ist Sess., proposing constitutional amendment for the requisitioning of property 
in war. 

8S.J.Res. 115, 72d Cong., Ist Sess., proposing a constitutional amendment 
to fix prices and prevent profiteering; S.J.Res. 10, 74th Cong., Ist Sess. (same) ; 
and see bills mentioned in note 10, infra. 

®H.J.Res. 128, 68th Cong., Ist Sess., to establish a commission to study re- 
moval of war profits ; H.J.Res. 377, 68th Cong., 2d Sess., to elimitte war 
‘profits; H.J.Res. 288, 69th Cong., Ist Sess. (same); S.J.Res. 204, 70th Cong., 
2d Sess., to create a commission to study equalization of war burdens and les- 
sening of profits; H.J.Res. 395, 70th Cong., 2d Sess. (same}; H.J.Res. 220, 
7ist Cong., 2d Sess. (same); and H.J.Res. 322, 72d Cong., Ist Sess., pro- _ 
posing constitutional amendment to prevent profiteering. 

10°H.R. 13201, 67th Cong., 4th Sess., to draft man power to place 
resources and plants under government control, if needed and to stabilize prices 
and wages; H.R. 4841, 68th Cong., Ist Sess. (same) ; H.R,4800, 69th Cong., 
Ist Sess. (same) ; E.R. 16438, 69th Cong., 2d Sess., to impose a capital levy 
and an income tax; H.R. 8313, 70th Cong., Ist Sess., apparently the ‘same; 
H.R. 8981, .71st Cong., 2d Sess. (same) ; H.R. 6995, 71st Cong., 2d Sess., gen- 
erally same; H.J.Res. 89, 74th Cong., Ist Sess., proposing constitutional amend- 
ment relative to declaration of war and taking of property; and H.R. 9604, 75th 
Cong., 3d Sess., to prevent profiteering, equalize burdens and provide for na- 
tional defense. 

11 Supra note. 7. 

3 
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their lives. Others accumulated real and apparent wealth 
by capitalizing upon the shortage of men and essential 
materials. It is urged that drafting of wealth as well 
as of men would relieve this disparity. Absolute equality 
there is none. Some give their lives in battle, while 
others seek sinecure military posts. The wealth of fight- 
ers as well as loafers is to be subjected to the call for 
loans. Yet, a “more equal distribution of the burdens” 
between life and property might be achieved through 
compulsory contributions, since those who are conscripted 
for direct martial service are the younger portion of the 
population, and greater wealth usually lies in the hands 
of the elder portion. Moreover, though death treats all 
alike, it may be argued that the prospects of the poor, 
but young and strong, to establish themselves may be 
blasted through injury, or marred through the harrowing 
experiences of war, while those of material, rather than 
intellectual or physical wealth, despite similar incapac- 
ity for similar purposes, may be able to use effectively 
their material wealth. Under the present system of vol- 
untary loans, the returning soldier and sailor must shoul- 
der with all non-combatants the weight of taxes heavy 
enough to repay those who lent funds—and with war- 
time interest. 

Requisition of ships and war materials upon the pay- 
ment of “just compensation” ultimately determinable by 
the courts may be effected under existing law by virtue 
of the provisions of the National Defense Act.’ It is 
well established that payment may be postponed until 
after the taking of property ‘where the government is the 
actor,"* and a similar provision in the Lever Act to that 
under the National Defense Act was approved by the 


12 Sec. 10 of the Act of Aug. 10, 1917, 40 Stat. 276, 279 (1917). 


18 Hurley v. Kincaid, 285 U. S. 95, 52 Sup. Ct. 267, 76 L. ed. 637 (1932); 
Crozier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 56 L. ed. 771 (1912); Sweet 
v. Rechel, 159 U. S. 380, 16 Sup. Ct. 43, 40 L. ed. 188 (1895); U. S. v. Great 
Falls Mfg. Co., 112 U. S. 645, 5 Sup. Ct. 306, 28 L. ed. 846 (1884); see Moore 
Ice Cream Co. v. Rose, 289 U. S. 373, 382, 53 Sup. Ct. 620, 623, 77 L. ed. 1265 
(1933) ; and 2 Lewis, EMinent Domatn (3d ed. 1909), § 673 et seq. 
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courts.* Yet, it was ruled that interest upon the amount 
withheld until judgment would constitute a part of “just 
compensation,” though the statute contained no provision 
therefor. Prices rose to exorbitant figures, profiteering 
was charged, and taxpayers were left with a large high 
interest-bearing debt. Clamor for a burden upon prop- 
erty more equivalent to that upon life has been raised.** 

The present bill, pending before the Congress,’* which 
essays an equalization of war burdens through use of the 
borrowing power, provides for a scheme resembling in 
many respects the imposition of a graduated capital levy. 
The net wealth of all persons in the United States is to 
be determined through the filing of statements by such 
persons and the appraisal of articles by a local board of 
appraisers. A graduated percentage of such wealth of 
each person is thereupon declared subject, for the dura- 
tion of a war, to demands for the compulsory purchase 
of bonds which are to run for a maximum of fifty years 
at 1% interest. A court review of the appraisal after 
purchase of bonds may be obtained, but the only redress 
is repurchase by the government of the bonds improperly 
forced upon the citizen. The time for payment and the 
total amount of the loan are to be fixed by presidential 
proclamation. Payment is to be made, under rules and 
regulations prescribed by the President, in property or 
services “valuable for the prosecution of war or the im- 
provement of the national defense” or in secured obliga- 
tions of the purchaser bearing 6% interest, as well as in 
cash. Currency, notes, and other obligations can be issued 
by the United States against the property or notes re- 
ceived in payment. 


14U. S. v. McIntosh, 2 Fed. Supp. 244 (D.C.E.D. Va. 1932); cf., Phelps v. 
U. S., 274 U. S. 341, 47 Sup. Ct. 611, 71 L. ed. 1083 (1927). 

15 Phelps v. U. S., supra note 14; Seaboard Air Line v. U. S., 261 U. S. 299, 
306, 43 Sup. Ct. 354, 67 L. ed. 664 (1923); and cf., U. S. v. Klamath and 
Moadac Tribes, 304 U. S. 119, 58 Sup. Ct. 799, 82 L. ed. 1219 (1938). 

18 See the statement of Mr. Snell in the consideration of the bill for the crea- 
tion of the War Policies Commission (1930) 72 Conc. Rec. 6308. 

17S. 1650, 76th Cong., Ist Sess., introduced by Senator Lee. A similar bill 
was introduced into the House in the former session by Mr. Beiter, H.R. 10790, 
75th Cong., 3d Sess. The Senate bill was S. 2911. 
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Prior to a discussion of the general validity of war time 
forced loans, attention is called to certain provisions of 
this bill, which may prove to be sources of controversy 
which can be eliminated. The Treasury Department in 
its report thereon to the Congress has mentioned with 
disapproval the vagueness of the word “wealth” upon 
the basis of which the contributions are to be made.” 
Aside from the difficulties of collection, the ‘penal pro- 
visions of the suggested bill might be deemed invalid 
under the decision in the case of United States v. Cohen 
Grocery Co.” A definition drawn along the lines of the 
subject of the Federal estate tax would have the merit 
of familiarity to the probable collecting officers,” and 
would seem to satisfy the purpose of the proponents of 
the bill. Adaptation could be effected. For example, an 
interest to be enjoyed by another upon the decease of the 
taxpayer could be valued only at its present market value 
for purposes of the bonds since the privilege of transfer 
is not part of the present wealth of the holder aside from 
ownership. Thus, property held in tenancy by the en- 
tirety could only be said to be worth the amount of the 
life interest in one-half the property plus the present 
value of the right of survivorship instead of being treated 
as if owned by the first decedent only. Exemption for 
insurance and for special family obligations need not 
be allowed.” The $40,000 deduction under the estate tax 
statute is by the terms of the pending bill lowered to 
exempt only $1,000.” In addition to this objection urged 

18 See letter from Secretary Morgenthau of the Treasury to Chairman of 
the Senate Military Affairs Committee, dated February 23, 1938, and quoted in 
part in S. Rep. 2911, 75th Cong., 3d Sess. 

19 255 U. S. 81, 41 Sup. Ct. 298, 65 L. ed. 516 (1921). 

20 Arzapo Comstock, TAXATION IN THE MoperN State (1929), c. XV, p. 
213; and A. C. Pigou, A Special Levy to Discharge War (1918) 28 Econ. Jour 
135, 152. The objection that the wealth of the intellectual is not taxed might be 
met by the imposition of a special income tax, though the law tends to favor 
“earned” income. ' 

21 Cf, Tyler v. U. S., 281 U. S. 497, 50 Sup. Ct. 356, 74 L. ed. 991 (1930). 

22 It was pointed out in a discussion of the proposed British capital levy that 
the condition might be only temporary. A. C. Pigou, op. cit. supra note 20 at 


151. 
23 §2 of S. 1650. 
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by the Treasury Department, the provision for possible 
payment through the transfer of property useful for war 
purposes,* and by the giving of personal secured obli- 
gations by the taxpayer bearing 6% could be made less 
dangerous.” The receipt of an obligation bearing 1% in 
return for one bearing 6% seems to clearly dispropor- 
tionate on first glance that the reaction is to shout: “un- 
just compensation.” The obligation of an individual may 
be of less value than that of these sovereign United States, 
but the fixed ratio could not fit every case prima facie. 
It will later be urged that the compulsory contribution 
may not constitute a “taking” under the Fifth Amend- 
ment. Nevertheless, the disparity between the payment 
and the bond would not seem to be bald if the sum to 
be used for the purchase of the bonds was obtained from 
a specially created bank which lent on “sufficient se- 
curity.” The deterrent to borrowing and thus to infla- 
tion** would still be present for the market price of money 
has seldom for any purpose been as little as 1%. More- 
over, it seems that a specially created lending corporation 
might handle more efficiently for the government prop- 
erty received directly or indirectly in payment. In this 
way, it is possible that the government would be able to 
accept more payments in kind and by this means relieve 
the pressure upon the market brought about by the simul- 
taneous effort of numbers of citizens to convert property 
into cash.” Finally, it is thought that the person who has 
improperly been compelled to buy should receive the 
same indemnity that a taxpayer is allowed when he over- 
pays his tax. If protest is made, it would seem that an 


24§5 (a) of S. 1650. 

25§5 (b) of S. 1650. 

26 See Bocart, War Costs AND THEIR FINANCING (1921), pp. 320, 323. 

27 See SmitH, War Finance (1936), pp. 193-4, where it is noted that a gov- 
ernment could not accept all payments of a capital levy in kind because of the 
“cats and dogs” it might obtain. This bill is framed to require the acceptance 
of useful property, but to banks more types of property would probably prove 
useful. While there are several blemishes on the precedent, the German Em- 


pire used loan bureaus to advantage in placing its war loans. LAUGHLIN, CREDIT 
oF Nations (1918), p. 216. 
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action for money had and received would lie against the 
offending officer at common law as against tax collectors. 

As revolutionary as the pending bill may seem when 
one reflects upon the supplication employed in seeking 
funds in 1917 and 1918, the compensation provisions of 
the Fifth Amendment would not be so formidable but for 
the prohibition upon the levying without apportionment 
by population of a direct tax by the Federal government.” 
If the government did not agree to return anything or pay 
any interest, the exaction would not be so unique. In its 
immediate severity, where applicable, it does not exceed 
the Federal estate tax,” and while there is an important 
difference in the incidence of the tax,” the form is very 
similar.” A general property tax, in some form, in the 
states is well-nigh universal, and the principle of gradua- 
tion is widely accepted in other fields, though apparently 
generally prohibited by a rule of uniformity and equal- 
ity’ in the field of direct taxation. The direction of a 


28 U. S. Constitution, Art. I, Sec. 9, cl. 4. 


29 The highest rate under regular estate tax is 20%, but under the additional 
tax it I ae §§ 810 and 935 of IL.R.C. See Auzapo Comstock, supra note 20 
at p. lo 

30 STAMP IN CURRENT PROBLEMS IN FINANCE AND GOVERNMENT (1924), c. 
XI, p. 229, urges that a capital levy, though possibly comparable to a death 
duty, might cause far more important injustices. The beneficiaries receive 
gratuities, whereas, two men subject to the same levy would readily compare 
the divergent effects upon their respective fortunes which may be brought about 
in after years. Thus, the actual value of any particular life estate may be very 
different from the figure given in the mortality tables. It is said that these 
difficulties were met by suggestions of the Inland Revenue authorities. See 
SMITH, op. cit. supra note 27 at 206. 

31 See Picou, op. cit. supra note 20 at p. 152. 


32 Ala. Const. of 1901, art. XI, §211 (assessed in exact proportion to value) ; 
Ariz. Const. of 1868, art. IX, §1 (uniform); Ark. Const. of 1874, art. XVI, §5 
(equal and uniform) ; Colo. Const., art. X, §3 (uniform on same class); Del. 
Const. of 1897, art. VIII, §1 (same); Fla. Const. of 1885, art. IX, §1 (uni- 
form and equal); Ga. Const. of 1877, §11, par. 1 (uniform on same class) ; 
Idaho Const. of 1890, art. VII, §5 (same); III. Const. of 1870, art. IX, §1 
(according to value); Kans. Const. of 1859, art. II, §1 (uniform and equal 
rate); Ky. Const. of 1891, §171 (uniform); La. Const. of 1921, art. X, §1 
(uniform on same class); Mich. Const. of 1908, art. X, §3 (same); Minn. 
Const. of 1858, art. IX, §1 (uniform as above); Miss. Const. of 1890, § 112 
(uniform and equal) ; Mo. Const. of 1874, art. X, §3 (uniform on same class) ; 
Mont. Const. of 1889, art. XII, §1 (uniform); Nev. Const. of 1864, art. X, 
§1 (uniform and equal rate); N. J. Const. of 1844, art. IV, 7, §12 (uniform) ; 
N. Dak. Const. of 1889, §176 (uniform on class); N. Mex. Const. of 1911, 
art. VIII, §1 (equal and uniform); Ohio Const. of 1802, art. XII, §2 (uni- 
form on land); Okla. Const. of 1907, art. X, §5 (uniform in class); Ore. 
Const. of 1857, art. I, §32 (same); Pa. Const. of 1874, art. IX, §1; S. Car. 
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tax merely against the size of an organization has been 
sustained in the case of certain chain store legislation.” 
The ruling in the Stewart case, that a license tax upon 
retailers graduated in accordance with their gross receipts 
was unconstitutional does not doom a capital levy. The 
gross receipts do not bear sufficient relationship to the 
ability to pay to form the basis of classification. This, 
the apparent ground of the decision, does not concern a 
capital levy, though there is an adverse dictum.” The 
holder of greater amounts of property, on the other hand, 
is in a proportionately better position to pay a tax than the 
holder of lesser assets, and, moreover, receives greater 
protection from the government, because of such posses- 
sions. The capital levy has not met with great success in 
the foreign countries where it has been tried, but the con- 
ditions under which it was tried were so desperate that 
no true test has been made.” It is predicted that some 
such method will be employed to pay off the debt of 


Const. of 1895, art. X, § 1 (uniform and equal); S. Dak. Const., art. VI, § 17 
(same); Tenn. Const. of 1870, art. II, §28 (same); Texas Const. of 1869, art. 
XIII, §§1 and 2 (same); Utah Const. of 1895, art. XIII, §3 (same); Va. 
Const. of 1902, art. XIII, § 168 (uniform on class); Wash. Const. of 1889, art. 
VII, § 2 (equal and uniform) ; W. Va. Const. of 1872, art. X, §1 (same); and 
Wisc. Const., art. VIII, §1 (uniform). 

33 State Board of Tax Commissioners vy. Jackson, 283 U. S. 527, 51 Sup. Ct. 
540, 75 L. ed. 1248 (1931) oy 8 tax progressively increased with the num- 
ber of units); Liggett Co. v. Lee, 288 U. S. 517, 53 Sup. Ct. 481, 77 L. ed. 929 
ane (upheld as to similar features) ; Fox v. Standard Oil Co. of N. J., 294 

U. S. 87, 55 Sup. Ct. 333, 79 L. ed. 780 (1935) (same). 


84 Stewart Dry Goods Co. v. Lewis, 294 U. S. 550, 55 Sup. Ct. 525, 97 L. ed. 
1054 (1935) (where a license tax graduated upon the amount of gross sales 
was held unconstitutional) ; Great A. & P. Tea Co. v. Valentine, 12 F. Supp. 
760 (D.C.S.D. Ia. 1935) (similar tax condemned); Great A. & P. Tea Co. v. 
Harvey, 107 Vt. 215, 177 Atl. 423 (1925) (same). 

35 Stewart Dry Goods Co. v. Lewis, supra note 34 at 558. 


36 [bid. at 557 (where it is indicated that a tax on personal or real property 
graduated according to the number of articles or parcels would be “whimsical 
and arbitrary”). 

37 A levy of this kind was tried after the War of 1914 in Germany, Italy, 
Austria, Hungary, Czechoslovakia, Poland and Greece. German Laws of Dec. 
31, 1919, Dec. 22, 1920, and July 6, 1921, Badulesco, Le Prelevement E-xtraor- 
dinaire Sur Le Capital (1922) ANNEXE 489 et seqg.; Austrian Law of 1920, 
Baputesco, Le PRELEVEMENT Sur Le Capita, EN AutricHe (1921) p. 78 
et seq.; Hungarian Laws XV and XVI of 1921; Czechoslovakian Law of 
April 8, 1920. Czecho-Slovak Capital Levy (1923) 123 ConTEMPORARY REv. 
788, and ALzapo Comstock, op. cit. supra note 20, c. XV, p. 200 et seq. In 
France, Switzerland and England, a measure was considered. Badulesco, advo- 
cating the tax in Austria, stated that that measure alone would not save the 
country. Op. cit. supra at 323. 
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Great Britain at the end of the present war.** Many of 
the states of this Union, it is true, have constitutional pro- 
visions requiring equality and uniformity in assessment, 
but these provisions have been avoided in income tax and 
excise tax legislation, either with the aid of judicial con- 
struction,” or by the special constitutional provisions.“ 
The factors entering into a determination of the advisabil- 
ity of a post-war capital levy to pay off war debt and of 
a levy during a war are different,” but the fundamental 
purposes are similar. Be this as it may, however, the 
FEDERAL CONSTITUTION prohibits the imposition of a di- 
rect tax unless apportioned among the states. Apportion- 
ment by population would destroy the aim of this exac- 
tion. 


If the forced contribution constituted a “taking” and 
not a tax, the compensation requirement of the Fifth 
Amendment rises as a threatening obstacle. Broad state- 
ments seem to warrant the taking of all kinds of property 


38 N, Y. Times, Sept. 29, 1939, p. 3, and Oct. 3, 1939, p. 3. 


39 Ariz. Laws, 1933, lst Sp. Sess. c. 8 (graduated income tax); Pope’s Dig. 
of Ark. Stat. (1937), § 14024 et seg. (income tax); Stanley v. Gates, 179 Ark. 
886, 19 S.W. (2d) ny (1929) (prohibition inapplicable to income); Rev. 
Code of Del. (1935) c. 6, art. ~ Ty (graduated income tax) ; Ga. Code 
(1933) § 92-3001 et seq. (same) ; ho Code Ann. (1932), § 61-2410 (same) ; 
Mason’s Minn. Stat. Supp. (1938) os 2394-6 (same); Reed v. Bjornson, 191 
Minn. 254, 253 N.W. 102 (1934) (upholding validity of progressive ene 
tax) ; Miss.. Code Ann. Supp. (1938), § 1606 (graduated income tax valid) ; 
Mo. Stat. Ann., § 10115 (graduated income tax), Bacon v. Ranson, 331 Mo. 
986, 56 S.W. (2d) 786 (1932) (income tax valid); State ex rel. Rankin v. 
Dist. Ct., 70 Mont. 323, 225 Pac. 804 (1924) (uniformity inapplicable to in- 
heritance); N. Dak. Comp. Laws Supp. (1925), § 2346 (graduated income 
tax); N. Mex. Stat. Am. Supp. (1938), § 141-1520 (same); Ore. Code Ann. 
Supp. (1935), § 69-1503 (same); Jn re Heck’s Estate, 38 Ore. 80, 250 Pac. 
735 (1926) (graduated estate tax upheld); Shields v. Williams, 159 Tenn. 
os 19 S.W. (2d) 261 (1929) (uniformity inapplicable to privilege or income 
tax). 


40 Ala. Const. of 1901, Amendments XXIII and XXV (inheritance and in- 
come); Colo. Const., §17 (income tax); Kans. Const. of 1859, art. XI, §2 
(same); Ky. Const.- of 1891, §174 (income and license), Booth’s Exr. v. 
Comm., 130 Ky. 88, 113 S.W. 61 (1908) (graduated inheritance) ; La. Const. 
of 1921, art. X, §§ 7 and 8 (inheritance and license taxes), Amendment of July 
13, 1934 (income) ; Mont. Const. of 1889, art. XII, §1(a) (income); Okla 
Const., art. X, §12 (income and inheritance); S$. Car. Const. of 1894, art. X, 
§ 1 (income and license); S. Dak. Const. of 1889, art. XI, §2 (income, priv- 
ileges, and occupations). 

41 Collections after a war can be made more slowly, but on the other hand, 
high interest has already been earned for the period of the conflict and defla- 
tion is very important. Cf., BApULEsco, Lt PREVELEMENT Sur Le CapiTat En 
AutricHE (1921) p. 31. 
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including money.*” Moreover, the deferment of payment 
for a reasonable period appears to be within the power 
of a sovereign;** even though fifty years is a far longer 
period than heretofore attempted. But, the rule as now 
laid down in regard to requisitioning, even in time of war, 
seems to require the allowance of interest for the period 
of postponement.** It is well established that the ques- 
tion of the justness of compensation is a judicial and not 
a legislative question.** In fact, it has been declared that 
the price must be the price current in a free market.“ It 
appears, however, that if all free sales can be prohibited, 
the government can fix by legislation the figure at which 
it will compensate the taking of property. This was the 
situation brought about under the Gold Reserve Act of 
1934, and related measures, where gold was requisitioned 
by the government at the mint price.” In the decision in 
the case of Perry v. United States, it was indicated that 
the government could not even by general legislation alter 
the means of payment of its own obligations, but the Court 
concluded that the use of the altered means of payment 
did not injure the bondholder for purposes of suit under 
the Tucker Act,** where by general regulations such means 
alone were available for all transactions. In such a case, 
a judicial review is not precluded but unnecessary. The 
legislative value is “just” value. During the World War 
of 1914, there was created the War Capital Issues Com- 


42 See Nortz v. U. S., 294 U. S. 317, 328, 55 Sup. Ct. 428, 79 L. ed. 907 
(1935) ; Campbell v. Chase Natl. Bk., 5 Fed. Supp. 156, 170-1 (D.C.S.D.N.Y. 
1933), aff'd, 71 F. (2d) 669 (C.C.A. 2d, 1934); cert. den., 293 U. S. 592, 55 
Sup. Ct. 108, 79 L. ed. 686 (1934); Ling Su Fan v. U. S., 218 U. S. 302, 31 
Sup. Ct. 21, 54 L. ed. 1049 (1910); and Long Island Water Supply Co. v. 
Brooklyn, 166 U. S. 685, 690, 17 Sup. Ct. 718, 41 L. ed. 1165 (1897). 

43 See cases cited in note 13 supra, but note that in Crozier v. Krupp, the 
Court requires reasonably “prompt payment.” 

44 Supra note 15. 

45 Monongahela Nav. Co. v. U. S., 148 U. S. 312, 13 Sup. Ct. 622, 37 L. ed. 
463 (1893); see B. & O. R.R. Co. v. U. S., 298 U. S. 349, 364, 56 Sup. Ct. 797, 
80 L. ed. 1209 (1936); and U. S. v. New River Collieries Co., 262 U. S. 341, 
343-4, 43 Sup. Ct. 565, 67 L. ed. 1014 (1923). 

46 See U. S. v. McFarland, 15 F. (2d) 823, 826 (C.C.A. 4th, 1926). 

47 See Nortz v. U. S., supra note 42. 

48 204 U. S. 330, 55 Sup. Ct. 432, 79 L. ed. 912 (1935). 

#9 Act of March 3, 1887, 24 Stat. 505 (1887). 
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mittee,” which, among other things, passed upon the com- 
patability with national interest of the issuance and sale 
of large blocks of securities. By an extension of the prin- 
ciple, the entire capital market might conceivably be so 
controlled that during the period of the required purchase 
of government bonds, no security would be available upon 
which a greater return than one per cent would be al- 
lowed. Money, however, can be invested in any sort of 
establishment. Even if it could be achieved that over a 
certain fixed period no business would produce a return 
of more than one per cent the artificiality of the market 
would scarcely satisfy a court. With less strain upon ju- 
dicial integrity—to make no mention of the national econ- 
omy—the loans might be regarded as presenting an exer- 
cise of the borrowing power in conjunction with the war 
power. 

Existing rulings in regard to the war power and exer- 
cise of the power of eminent domain contain little that 
is favorable to the validity of the proposed measure, but 
much vagueness enshrouds the war power. As mentioned 
above, it has been specifically held that just compensation 
must be paid for property seized during a war by officers 
of the government acting without statutory authority.” 
Under the Lever Act of 1917, those whose property was 
requisitioned were entitled to receive such sum as the 
President should determine was a fair amount or 75% of 
this amount with a privilege of suing to recover full “just 
compensation.” Decisions dealing with the statute re- 
peatedly asserted the applicability of the compensation 
provisions of the Fifth Amendment,” but the statements 

6 Sec. 203 of Title II of the Act of April 5, 1918, 40 Stat. 506, 513 (1918). 

51 U. S. v. Russell, 13 Wall. 623, 20 L. ed. 474 (U. S. 1871); Mitchell v. 
Harmony, 13 How. 115, 14 L. ed. 75 (U. S. 1851); and see Chemical Founda- 
tion v. DuPont, 29 F. (2d) 597, 603 (D. C. Del. 1928). 

82 Sec. 10 of Act of Aug. 10, 1917, 40 Stat. 276, 279 (1917). 

53 Phelps v. U. S., supra note 14; Seaboard Air Line v. U. S., supra note 15: 
U. S. v. McIntosh, 2 Fed. Supp. 244, 251 (D.C.E.D. Va. 1932); cf. U. S. v. 
McFarland, 15 F. (2d) 823, 826 (C.C.A. 4th, 1926). The criminal provisions 
were condemned by the decision in U. S. v. Cohen Grocery Co., 255 U. S. 81, 41 


Sup. Ct. 298, 65 L. ed. 516 (1921); U. S. v. Bernstein, 267 Fed. 295 (D.C.D. 
Nebr. 1920). 
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nevertheless are not clear holdings. It is arguable that a 
scheme such as that here under consideration would not 
fall within the rule applicable to unplanned seizure of 
property by individual officers. The reason for the rule 
of the fifth clause of the Fifth Amendment no longer is 
present. This idea was succinctly suggested by Mr. Bal- 
lantine in a reference made to the Joint Resolution of 
1930, providing for the study of the question of the ad- 
visability of adopting a constitutional amendment to au- 
thorize the taking of private property without compensa- 
tion, as follows: 

A fourth method of finance which has never been used by our 
government, but which is suggested for your consideration by 
the resolution creating the Commission, is the taking of private 
property for public use without compensation. I take it that 
the object of the Fifth Amendment to the ConsTITUTION requiring 
compensation for such taking from a citizen is precisely that in- 
dicated by another phrase of the resolution to equalize the bur- 
dens of the public requirement by causing that burden to be 
apportioned among the citizens generally through taxation in- 
stead of permitting the burden to rest on the citizen owning 
the property taken, upon whom it happens to fall in the first 
instance.** (Italics supplied.) 

The provision, therefore, might be deemed beyond the 
scope of the last clause of the Fifth Amendment, as not 
constituting a “taking,” and, yet, beyond the inhibition of 
the levying of direct taxes without apportionment by pop- 
ulation, since a repayment is contemplated. 

As defended in the case of Knox v. Lee,” the legal 
tender notes of the Civil War period are valiant pre- 
cursors of the forced loan. These were promissory notes 
bearing no interest, which were forced upon the cred- 
itors of the government. The majority of the court ap- 
pears to have adjudged them lawfully issued in exercise 
of the money and war power especially, but generally in 
exercise of the powers of the government.” It was pointed 
out that both taxes and loans had failed. While it was 

54 Ballantine, War Policies in Taxation (1931) 9 Tax Mac. 250. 


55 12 Wall. 457, 20 L. ed. 287 (U. S. 1870). 
56 [bid p. 532-3. 
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declared that it was not the province of the court to de- 
cide the necessity of the legislation, nevertheless, “in sea- 
sons of exigency” certain acts might be more appropriate 
to the exercise of the powers of the Federal government 
than in times of calm. The measure actually worked, and 
who was to say that it was not appropriate?” It is not to 
be denied that these notes being intended for use as money 
are quite different from the bonds contemplated by the 
bill under consideration. ‘They can be said to be issued 
under the money powers by arguing as this court that the 
express power to “coin” money did not exclude an im- 
plied power to issue paper as money. Yet, are the notes 
to be approved because vicariously damaging all holders 
of money and moneyed obligations and tending to benefit 
holders of tangible property, whereas, loans intended to 
equalize burdens among those capable of bearing them 
are to be condemned? Mr. Justice Bradley, in his con- 
curring opinion in this case, placed the Act not upon the 
money powers of the Congress but upon the power of bor- 
rowing “money.” He justified the measure, in part, as 
an equalization of the burden between the farmer who is 
said to have been forced to accept “certificates” for his 
requisitioned cattle and other supplies and the rich man 
who then was to be required to take United States notes 
in satisfaction of his notes.” Subsequently, the notes have 
been treated as acts in exercise of the money powers with- 
out regard to the exigencies of war,” but it is not neces- 
sary to consider whether forced loans could be exacted in 
times of prosperity and peace. 


In addition to the support which can be found for the 
proposed legislation in Knox v. Lee, the so-called Selec- 


57 Ibid p. 541. 

58 Ibid at p. 560. “This power is entirely distinct from that of coining money 
and regulating the value thereof. It is not only embraced in the power to make 
all necessary auxiliary laws, but it is incidental to the power of borrowing 
money. 

59 Ibid p. 561. 

60 Juilliard v. Greenman, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. ed. 204 (1884). 
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tive Draft cases,” arising out of the conscription of man 
power in the World War of 1914, can be employed as per- 
suasive authority, as urged by the proponents of the bill. 
The Supreme Court, in its opinion relative to the consti- 
tutionality of the 1917 Act, raised the argument of his- 
torical precedent, calling attention to the alleged ancient 
practice of England prior to the Conquest, the compul- 
sory militia service in the colonies and under the ARTICLES 
OF CONFEDERATION. This argument finds less support in 
the case of the “conscription” of wealth. Several of the 
early state constitutions contain declarations, however, of 
the duty of every citizen to contribute his proportionate 
share to the expenses of the state.** Others provide that a 
money contribution may in certain instances be given in 
lieu of personal service.“ Moreover, regulation of the 
rate of interest is the “oldest and the most respectable of 
all the governmental interferences in history.” In addi- 
tion to this in an illuminating criticism of the man power 
draft decision, it was asserted that the precedent for that 
action was very frail, since mercenary armies were exten- 
sively used dating back into the middle ages, and since 
militia duty was not comparable to expeditionary serv- 
ice.” Whatever may have been the practice before the 
CONSTITUTION, the CONSTITUTION, itself, seems to differ- 
entiate the militia and the national army.’ Furthermore, 
the Thirteenth Amendment in language is definitely ap- 

61 245 U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 (1918). 

62 Md. Const. of 1776, “, XIII, 3 THorPE, AMERICAN CHARTERS (1687) ; 
Mass. Const. of 1780, art. X, ibid. 1888; N. H. Const. of 1784, art. XII, 4 
THORPE, Op. cit. supra ats "Pa. Const. of 1776, art. VIII, 5 T Hore, op. cit. 
supra 3083; and Vt. Const. "of 1777, 6 THorPE, op. cit. supra 3740. 

63 Ala, Const. of 1819, Militia, §2, 1 THorPE, op. cit. supra 96; Colo. Const. of 
1876, art. XVII, § 1-5, ‘ibid. p. 507: Ill. Const. of 1818, art. v. § 1, 2 THorpE, 
op. cit. supra 980; Ind. Const. of 1816, art. VII, § 2, ibid. p . 1067: Iowa Const. of 
1846, art. VI, §2; ibid. 1123; Kans, Const. of 1855, art. V, 88 1-6, ibid. p. 1179; 
Mass. Const. of 1780, supra note 59; Miss. Const. of 1817, Militia, § 3, 
~~ op. cit. supra 2041; N. H. Const. of 1784, art. XII, supra note 628 

Y. Const. of 1777, art. XL, 5 Torre, op. cit. supra 2637; Pa. Const. of 
i776 ‘supra note 62; and Vt. Const. of 1777, supra note 62. 

64 ‘NicHoLson, War FINANCE (1917) 389, urging the lowering of the interest 
rate on British loans. 

65 Black, Conscription for Foreign Service (1926) 60 AMER. . Rev. 206,. 2 


. 66U, S, Constitution, Art. I, Sec. 8, cl. nN and cls. 15 and 16. See tee 
op. cit. supra note 65 at 214. 
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plicable to forced labor—(the dulce-et-decorum-est-pro- 
patria-mori has been rather discarded )—and contains one 
express exception in recognition of the supervening rights 
of the state which is punitory and not military.” It is 
also to be noted that the right to labor is usually deemed 
to constitute a property right, so that “just compensation” 
should be allowed for the taking thereof during a war. 
The power to “raise and support armies” overrode these 
considerations, nevertheless. The “power to borrow on 
the credit of the United States” for war purposes may 
prove as great.” 

It is true that it may be urged that the lending was in- 
tended to be voluntary. This may be read to mean that 
the power to borrow was to rest upon the consent of the 
lenders.” The reply of the Supreme Court, when dis- 
cussing the Selective Draft Act, was as follows (at p. 
378) :” 


Further it is said, the right to provide is not denied by calling 
for volunteer enlistments, but it does not and cannot include the 
power to exact enforced military duty by the citizen. This how- 
ever challenges the existence of all power, for a governmental 
power which has no sanction to it and which therefore can only 
be exercised provided the citizen consents to its exertion is in no 
sense a power. . 


This reasoning has been condemned by one scholar, who, 
however, points out that it is equally applicable to loans.” 
Yet, it may be that war raises conditions for the exercise 
of extraordinary power. In one of the essays in THE 


67 U. S. Constirution, Thirteenth Amendment, Sec. 1: “Neither slavery 
nor involuntary servitude, aaa as a punishment for crime whereof the party 
shall have been convicted. . . 

68 NICHOLSON Op. cit. wave nate 64 at 389, in writing of compulsion in re- 
gard to loans said: “Surely we might test our patriotism in the matter of 
money as we have tested it in the matter of life. Unfortunately, however, it is 
only in mathematics and not in politics that the greater includes the less.” 

69It has been said that such pressure was used in the war loans that the 
contributions were not really sage og > Thomas before the War Policies Com- 
mission, H. Doc. 163, 72d Cong., Ist Sess. 725. 

70 See Lochner v. New York, 198 U. S. 45, 53, 64, 25 Sup. Ct. 539, 49 L. ed. 
937 (1904); Hoff v. State, 197 Atl. 75 (Del. 1938); and State v. Chisesi, 187 
La. 675, 175 So. 453 (1937). 

71 Black, op. cit. supra note 65 at 207-9. The power under the ConsTITUTION 
even if limited to voluntary enlistments is said to have been greater than that 
under the ArTicLes oF CONFEDERATION. 
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FEDERALIST, Alexander Hamilton links the powers of 
raising armies and of borrowing and emphasizes the need 
of breadth, in the following words (at p. 136) :” 

The authorities essential to the common defense are these: to 
raise armies, to build and equip fleets, to prescribe rules for the 
government of both; to direct their operations; to provide for 
their support. These powers ought to exist without limitation 
because it is impossible to forsee or define the extent and variety 
of national exigencies, or the correspondent extent and variety of 
the means which may be necessary to satisfy them. 

There appear to be several shades of thought upon the 
scope of the war power. The above-mentioned critic of the 
Selective Draft cases, in another considered study has 
drawn up an interesting brief against the expansion of 
power in war time.” A design to create independent 
power to “provide for the common defense” is said to be 
refuted by the debates in the Constitutional Convention.” 
The Amendments, especially those denominated the Bill 
of Rights, were, under this view, clearly intended to ap- 
ply to times of martial exigency, since an express excep- 
tion is made in the matter of the suspension of habeas 
corpus and in the matter of trial by court martial. An 
exposition of this view may be thought to be found in the 
Civil War case of Ex parte Milligan, in the following 
statement (at p. 120) :” 

The ConstiTuTIOoN of the United States is a law for rulers 
and people, equally in war and in peace, and covers with the 
shield of its protection all classes of men, at all times, and under 
all circumstances. No doctrine involving more pernicious con- 
sequences, was ever invented by the wit of man than that any of 
its provisions can be suspended during any of the great exigencies 
of government. Such a doctrine leads directly to anarchy or 


despotism, but the theory of necessity on which it is based is 
false; for the government, within the ConstiTuTIon, has all the 





72 Lopce, FeperAtist (1888) No. XXIII, p. 135. 

T3 Black, War Power Under That Constitution (1926) 60 Amer. L. Rev. 31. 
To this comment the writer is indebted for some materials used hereinafter. 

74 The statement of Randolph that it was absurd to say that there was con- 
ferred a general, indefinite power to provide for the general welfare separated 
from the raising of money. See 3 i.e DEBATES ON THE FEDERAL ConsrTI- 
TUTION (1836) pp. 599, od cf., U. S. v. Butler, 297 U. S. 1, 64, 56 Sup Ct. 
312, 318, 80 L. a 477 (9 36). 

71 U. S. 2, 18 L. ed. 387 (1866). 
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powers granted to it, which are necessary to preserve its exist- 
ence; as has been happily proved by the result of the great 
efforts to throw off its just authority. 

On the other hand, there are found statements which 
would seem to urge that war is a law unto itself. Thus, 
Charles Sumner, in discussing in 1862 a bill to authorize 
the confiscation of Southern property and the liberation 
of their slaves, called attention to the fact that Washing- 
ton churches had already been converted into hospitals 
despite the constitutional provision as to the manner 
despite the constitutional provision as to the manner in 
be realized that the bill was a war measure.” ‘The Rights 
of War were included in the CONSTITUTION he declared, 
and “among the first of these is the right to disregard the 
Rights of Peace.”*’ James Madison explained the in- 
definiteness of the war power in an issue of THE FEDERAL- 
IST, in the following manner :™ 

The means of security can only be regulated by the means and 
the danger of attack. They will, in fact, be ever determined by 
these rules, and by no others. It is in vain to oppose constitu- 
tional barriers to the impulse of self-preservation. It is worse 
than in vain, because it plants in the CoNsTITUTION itself neces- 
sary usurpations of power, every precedent of which is a germ of 
unnecessary and multiplied repetition. 

During the course of the last struggle, Professor Fletcher 
of the University of Minnesota, distinguished the case of 
Ex parte Milligan, supra, upon the ground of the viola- 
tion of a pertinent Federal statute, and asserted that war 
power like the treaty power must be unbounded.” A ju- 
dicial expression of an extremely liberal view appears in 
the case of McCormick v. Humphrey,” where it was held 
that removal to the Federal court was proper since the de- 
fendant — to justify his actions under a Federal stat- 


167- Wouns'6 OF Caries SUMNER, p. 128 et seq. 
™ Ibid. at p. 137. 
"78 Lopoe, Feperatast (1888) No. XLI, p. 250. 


goa The Civilian and the War Power (1918) 2 Minn. vs Rey. 110, 
111-112. 


80 27 Ind. 144, 154 (1866). 
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ute exculpating those acting under superior governmental 
direction, as follows: 


After the declaration of war, every act done in carrying on the 
war, is an act done by virtue of the ConsTiITuTION, which author- 
ized the war to be commenced. Every measure of Congress, and 
every executive act performed by the President, intended and 
calculated to carry the war to a successful issue, are acts done 
under the CONSTITUTION; . . 

The rule seems to lie between the extremes. The CON- 
STITUTION need not be set aside in time of war, but certain 
affirmative powers may be stressed and prohibitions quali- 
fied as compelled by the demands of the situation. Mr. 
Whiting, the solicitor of the War Department under Lin- 
coln, is thought to have been an extremist by some, and did 
declare that some constitutional provisions are in abey- 
ance in war time, in order that “one part of the CONSTI- 
TUTION will not nullify the rest.”" But, this gentleman 
explicitly stated that compensation is due for property 
taken from citizens, and, contrary to the usual view, 
thought that destruction of property would constitute a 
“taking.”*? Professor Wambaugh of Harvard in 1917 
suggested that the CONSTITUTION prima facie contem- 
plates peace.** To the force of the express exceptions in 
the first portions of the Fifth Amendment, this scholar 
opposes the argument that the provisions relative to com- 
pensation at the end make up an independent clause, which 
apparently applies to a state of tranquility.“ Strength is 
given to this view by the fact that an implied exception 
has at all times been conceded to exist in the case of the 
treatment of enemy property.” ‘The section applies to 
the indefinite “private property” and “persons.” Yet, un- 
der the war power, the Supreme Court has declared that 
“property of alien enemies theretofore under the protec- 
tion of the CONSTITUTION may be seized without process 





81 WHITING, WAR Powers UNDER THE ConstiTUTION (1864) p. 59. 
82 [bid p. 17-18. ; 
88 ge War Emergency Legislation (1917) 30 Harv. L. Rev. 663, 668. 
84 Ibid p. 673. 
85 Miller v. U. S., 11 Wall. 268, 20 L. ed. 135 (U. S. 1870) ; Chemical Founda- 
tion v. Dupont, 20 F. (2d) 597 (D.C.D.Del. 1928). 
4 
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and converted to the public use without compensation and 
without due process in the ordinary sense of the term.”* 

The Milligan case, supra, is definitely satisfied by this 
prima facie theory of Professor Wambaugh, but an addi- 
tional obstacle was raised in the case of United States v. 
Cohen Grocery Co., supra (not decided in 1917), and, 
previously, to some extent by the cases of the requisition 
of goods by officers without statutory authority. These 
cases negative the notion that provisions which do not 
definitely refer to war apply only in peace, since clarity 
in the definition of crimes is a requirement implied from 
the CONSTITUTION by the Court in the first case, and im- 
mediate necessity in the others. In the opinion in the 
Cohen case, there is found the following comment (at p. 
88) :* 

We are of the opinion that the court below was clearly right in 
ruling that the decisions of this court indisputably establish that 
the mere existence of a state of war could not suspend or change 
the operation upon the power of Congress of the guaranties and 
limitations of the Fifth and Sixth Amendments as to questions 
such as we are passing upon. (Italics supplied.) 

The words italicized indicate that the effect of the con- 
stitutional prohibitions may vary with the exigency and 
the type of legislation considered. The authority of the 
officer in the Russell case depended on military necessity. 
The test of the validity of statutes may be the nature of the 
emergency.” In a very recent article, wherein the cases 
are reviewed and authorities studied, Mr. O’Rourke ex- 
presses the opinion that the courts have evinced a desire 
“to accord to the exercise of such authority the latitude 
which the defense and preservation of the nation may re- 
quire.” 

The compulsory loan, as above indicated, would enable 
the country temporarily to reach accumulated wealth upon 


nm v. U. S., 283 U. S. 605, 622, 51 Sup. Ct. 570, 75 L. ed. 1302 
87 Supra note 19. 

88 See Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 
231, 78 L. ed. 413 (1930), dealing with an internal crisis. 

89 O’Rourke, War Powers (1939) 8 Geo. Wasn. L. Rev. 157, 161. 
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a principle of “equality of sacrifice,” and if such an ardu- 
ous sacrifice is needed for the prosecution of modern large- 
scale hostilities, the proposed law might be upheld along 
lines such as those outlined here. In the battle of taxa- 
tion V. loans,” it is urged in behalf of the loan system that 
it produces immediate cash for use in the time of the com- 
mencement of activities, but this advantage cannot be 
reaped under a compulsory system, since the collection of 
these loans would involve no less time than the collection 
of taxes. Moreover, the effect of the forced loan would 
not be calculated to evoke much more patriotic enthusiasm 
than a tax. The bondholder can even under this bill em- 
ploy his security as collateral, whereas, the taxpayer re- 
ceives nothing in return, but the present value of an obli- 
gation bearing 1% would be small. It appears to be gen- 
erally conceded by many economists that the cost of war 
cannot be shifted from the present to the future, where 
loans are domestic.” The unborn child cannot bear arms 


and the ungrown wheat will not feed those who can. Or- 
dinarily, where funds are raised by the issue of bonds, the 
general taxpayer carries a heavier load because of the in- 
terest which must be paid to the bondholder.” If the 
bondholder is earning a meager return upon his invest- 
ment there is a temporary shift of the burden from the 
taxpayer to the property holder. An “equality”” of sac- 


90 Bocart, War Costs AND THEIR FINANCING (1921) at 304, 325; Facan 
AND Macy, Pusiic Finance (1934) p. 821 et seg.; E1nzic, Economic Pros- 
LEMS OF WaR (1939), c. VI; Foster AND CarcHINGS, Money (3d ed. 1927) p. 
56 et seq.; FRIEDMAN, INTERNATIONAL FINANCE AND ITs REORGANIZATION 
(1922), c. 1; Hunter, OuTLines oF Pusiic FINANCE (rev. ed. 1926), c 
XXVI; JouNsEN, CoNscRIPTION OF WEALTH IN TIME OF War (1931), 54; 
NICHOLSON, op. cit. supra note 64, c. XXXII; Smirn, op. cit. supra note 27; 
Dickson, War Taxes v. Bond Issues (1918) 101 Iron Ace 1610; Seligman, 
The Cost of the War and How It Was Met (1919) 9 Am. Econ. Rev. 739; 
Conscription of Wealth (1939) 135 Economist 359, 360; Memorial of Am. 
Economists to Congress Regarding War Finance (1922) 62 Conc. Rec. 9694. 

91 BoGart, op. cit. supra note 90 at p. 320-1; Johnsen, op. cit. supra note 90 at 

54; LAUGHLIN, CREDIT OF THE NATIONS (1918) p. 266; CONSCRIPTION OF 
Winssnes (1939) op. cit. supra note 90 at p. 360; statement of Norman Thomas 
before War Policies Commission, H. Doc. No. 163, 72d Cong., 1st Sess. p. 725. 

92 Johnsen, op. cit. supra note 90 at p. 64. 

3 The revenue measures adopted recently in the Dominion of Canada were 
said to have that end in view. Montreal Daily Star, Sept. 13, 1939, p. 1. Cf., 
Statement of Congressman McSwain, J. Doc. No. 163, 72d Cong., Ist Sess., p 
344, 349, and of Baker, p. 128. 
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rifice can be secured through taxation, and if sufficient 
revenue can be obtained, none can garner wealth from 
the extremity of the government, insofar as its means of 
purchase are concerned. The Supreme Court has de- 
clared that prices may be regulated in time of war,” and 
if the government may purchase at these prices as it is be- 
lieved it may, none may profit by the extremity of the 
government insofar as the actual purchase of its goods 
is concerned. These statements represent ideals, but they 
tend to approximate the possible situation. 

The War Policies Commission was appointed in 1930 
to “study and consider amending the CONSTITUTION of the 
United States to provide that private property may be 
taken by Congress for public use during war and methods 
of equalizing the burdens and to remove the profits of 
war, together with a study of policies to be pursued in 
event of war.”* A majority of those who appeared be- 
fore the Commission, as shown by the reported hearings, 


emphatically disbelieved that private property could so be 
taken without an amendment.” In its final report in 1932, 
the Commission itself recommended against the adoption 
of a constitutional amendment authorizing the taking of 
private property without compensation in war, and in its 
place suggested an amendment “clearly defining” the 
power of the Congress “to prevent profiteering and to 


9997 


stabilize prices in time of war. In the time before the 
ratification of such an amendment could be effected, it was 
deemed advisable to pursue a policy of legislative and 


94 MacIntosh v. U. S., supra note 86 at 622. See comments, supra, in regard 
to the use of Perry v. U. S. in purchases by the government at fixed prices, 
but see contrary dictum in U. S. v. McFarland, supra note 53. Cf., U. S. v. 
Kraus, 33 F. (2d) 406 (C.C.A. 7th, 1929) and U. S. v. Smith, 39 F. (2d) 
851 (C.C.A. Ist, 1930). See an interesting discussion in O’Rourke, op. cit. 
supra note 89 at p. 169 et seq. 

%5 Joint Resolution of June 27, 1930, 46 Stat. 825 (1930). 

96 Hearings before the War Policies Commission, H. Doc. No. 163, 72d Cong., 
1st Sess.; statements of Paul V. McNutt, p. 206 et seg.; of General MacArthur, 
p. 372; of Robert M. Lovett, p. 538; of Jones A. Frear, p. 557; of C. W. 
Ramseyer, p. 610; of Fiorello La Guardia, p. 671; of Dorothy Detzer, p. 727; 
of Dr. A. D. Call, p. 755; and of Baruch, p. 52. 

97H. Doc. No. 264, 72d Cong., Ist Sess., Message of the President transmit- 
ting recommendations. 
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executive stabilization of prices and removal of war 
profits by organization, regulation and taxation. The de- 
termination of this Commission does not directly militate 
against the desirability of the approval of the loans bill 
here under discussion.” ‘The taking of particular pieces 
of property from certain persons, while leaving untouched 
the property of others without allowing compensation 
does result in inequalities. Under the graduated loan, 
the property of each would theoretically be taken accord- 
ing to his ability to give. 

The plan of the War Policies Commission and that em- 
bodied in the forced loan bill do not seem to be intended 
to be mutually exclusive. A bill has been pending in the 
Congress recently, drawn along the lines of the recom- 
mendations of the Commission in the absence of constitu- 
tional amendment for stabilizing prices and prohibiting 
profits." Nevertheless, Senator Lee, the proponent of 
the conscription of money scheme, stated that his proposal 
was merely additional.” In the World War of 1914, it 
is said that a greater proportion of the costs of the war 
was collected through taxation in the United States than 
in any other country.’” Yet, it is asserted that only one- 
third of the costs was so obtained in 1917, if the loans to 
the Allies are taken into the calculation, and only two- 
thirds, if they are not. In 1918, these figures decreased to 
one-fourth and one-third, respectively. In Great Britain, 
the proportion was much lower according to this same au- 
thority, but it compares very favorably with the picture 
presented by the continental countries. A writer in a re- 
cent issue of the ECONOMIST of London expressed his be- 
lief that the entire cost of another war could be financed 

98 The witnesses before the Commission offered a wide range of opinions upon 
the general subject. See H. Doc. No. 163, 72d Cong., 1st Sess. 

99 Cf., Statement of McSwain before the War Policies Commission, H. Doc. 
163, 72d Cong., Ist Sess. p. 15. 


100 H, R. 10790, 75th Cong., 3d Sess. 

101 (1938) 83 Conc. Rec. 5688, 5689. It is to be noted that Senator Lee was 
also one of the sponsors of the war tax bill. Supra note 5. 

102 Seligman, The Cost of the War and How It Was Met (1919) 9 Am. 
Econ. Rev. 739, 748. See also, E1nzic, op. cit. supra note 90, p. 64. 
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in his country through current taxation,’” but past experi- 
ence throws doubt upon the practicability of this method. 
At the point, however, where the tax becomes difficult of 
collection, the collection of the fund for bonds will grow 
far less simple, for cash is the easiest medium of payment 
in any case, and accumulated income or wealth is gener- 
ally held in some less liquid form.** Where pushed to- 
ward an extreme, nevertheless, there are funds which can 
be reached through loans under the voluntary system prac- 
tically inaccessible to taxation of income. Citizens seem 
to be willing to invest their savings in bonds, but only the 
interest, if any, from such savings can be reached by in- 
come taxation, the type of impost which must be used by 
the Federal government in this situation. Some of this 
accumulated wealth may be tapped by the compulsory 
loan.*** 

As compared with the voluntary loan plan, the forced 
lending would be calculated to bring about many of the 
results of taxation. Both would have a deflationary 


effect.” It is argued that the government would be spend- 
ing the money which the lenders or taxpayers had with- 
drawn from personal consumption, so that the nation 
would not have to compete with the private demand to 
the extent necessary where popular purchasing power is 
not curtailed.’ It has been said that at such times busi- 


103 Conscription of Wealth (1939) 135 Economist 359, 360. 

104 Tt was when ordinary taxation had failed that the capital levy was tried 
abroad and produced disappointing results. Van Sickle, The Fallacy of a Cap- 
ital Levy (1926) 34 J. Pot. Econ. 181, 186. Josiah Stamp said the tax would 
be practicable in England only on a low level of “equity, yield and efficiency.” 
STAMP, op. cit. supra note 29. 

105 It is thought by some that all wealth would be secreted. See sage 
of Baruch and of Collins before the War Policies Commission. H. Doc. No. 
163, 72d Cong., Ist Sess. pp. 52 and 254, respectively. Control of foreign ex- 
changes would aid in this matter. Moreover, it is said that a loan would pro- 
duce less evasion than a tax. FRIEDMAN, op. cit. supra note 87 at 8. 

106 Bocart, op. cit. supra note 90, p. 324; and Conscription of Wealth, supra 
note 103. 

107 [bid. supra note 103. Baruch did not approve a capital levy in his state- 
ments before the War Policies Commission, H. Doc. No. 163, 72d Cong., Ist 
Sess., p. 52, but urged established prices thus (at p. 812): 

“One curious aspect of the differences of opinion on this subject is that 
everybody (including myself) stresses the importance of civilian morale 
and then proceeds to use it as an argument for the thing he proposes. That 
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ness needs no incentive for only essentials should be en- 
couraged, and the demand for them always exceeds the 
supply because of the loss through destruction in battle.” 
This statement seems to be extreme in failing to consider 
the difficulties of adjustment to wartime economy,” and 
the deleterious effects upon morale of too great a disloca- 
tion of business, even if the aftermath may be disregarded 
in the overwhelming importance of the conflict. Yet, the 
situation is greatly altered it is clear, since rising prices 
are the customary concomitant. The payment of 6% in- 
terest (or any amount in excess of 1%) upon a sum used 
to purchase a 1% bond would act as a great deterrent to 
borrowing.” Under the voluntary loan system, on the 
other hand, the bond is treated as an “Investment” readily 
employed as collateral." In fact, in Germany between 
1914 and 1918, it is declared that such pyramiding re- 
sulted from borrowing through specially established 
banks, and that the same funds were used five or six 
times.” The inflation in the German Empire is a matter 
of common knowledge. 


The Supreme Court would, of course, not rest its de- 
cision upon the wisdom of the proposed legislation. Yet, 
the urgency of the action challenged would tend to mold 
the condition upon which the exercise of the contemplated 
power would be appropriate. That the power of taxa- 
tion is definitely granted to the Congress, and is a means 
through which the end might be achieved under certain 
circumstances would not be conclusive. In Knox v. Lee, 
supra, confronted with the problem of the definiteness of 


of course presents to the commission the choice between the effect on 
civilian morale of a stabilized price structure or that of a time of wild in- 
flation. To my mind there is small room for, hesitation.” 

108 See Conscription of Wealth, supra note 103. 

109 An unexpected problem has been raised by the partial evacuation of 
London in fear of air raids. It is reported that some of the shops declare that 
they are going to be forced into bankruptcy for lack of customers. See N. Y 
Times, Dec. 8, 1939, p. 2. 

110 Cf., NICHOLSON, op. cit. supra note 64 at 437. 

111 Foster & CATCHINGS, Op. cit. supra note 90 at 57-8. To sell the Liberty 
Bonds one was urged to “Borrow and Buy Bonds.” 

112 LAUGHLIN, op. cit. supra note 27, c. 5, esp. p. 266. 














928 THE GEORGE WASHINGTON LAW REVIEW 


the power to “coin money” and the failure of the Consti- 
tutional Convention to add expressly the power to “emit 
bills of credit,” the Court referred to the punishment of 
many crimes by Federal law in addition to those men- 
tioned in the CONSTITUTION and argued that a “power 
may exist as an aid to the execution of an express power, 
or an aggregate of such powers, though there is another 
express power given relating in part to the same subject 
but less extensive.””* It is noted, however, that the power 
of coinage was wholly inadequate. It is set forth that the 
coin was insufficient for customary government needs; 
that there was too immediate a need for cash to await the 
collection of taxes; and that ordinary loans had failed. 
Upon this phase of the matter the Court argued in part, 
as follows (at p. 541): 


It was at such a time and in such circumstances that Congress 
was called upon to devise means for maintaining the army and 
navy, for securing the large supplies of money needed, and, in- 
deed, for the preservation of the government created by the Con- 
STITUTION. It was at such a time and in such an emergency that 
the legal tender acts were passed. Now, if it were certain that 
nothing else would have supplied the absolute necessities of the 
treasury; that nothing else would have enabled the government 
to maintain its armies and navy, and that nothing else would have 
saved the government and the CoNnsTITUTION from destruction, 
while the legal tender acts would, could any one be bold enough 
to assert that Congress transgressed its powers? Or if these 
enactments did work these results, can it be maintained now that 
they were not for a legitimate end, or “appropriate and adapted 
to that end,” in the language of Chief Justice Marshall? That 
they did work such results is not to be doubted. 


Finally, one writer has drawn attention to the fact that 
war legislation is not generally subject to litigation until 
the flames of war passions have already been fanned.** 
Four years after the strenuous conflict between the states 
had terminated upon the battlefields, the opinion in Knox 
v. Lee was written. In times of stress, almost any power, 
especially if clothed in familiar forms, might be declared 
appropriate to the exercise of the express powers granted 
by the CONSTITUTION. 


118 Supra note 55, pp. 535-6. 
114 See note (1938) 5 U. Cur. L. Rev. 647, 656. 
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EDITORIAL NOTES 


LAND GRANT RAILROAD RATES 


The land-grant railroad obligation to apply reduced rates to gov- 
ernment shipments was clarified by the Supreme Court in the recent 
case, The Southern Pacific Co. v. United States,’ and several prob- 
lems connected therewith have been simplified. Although there has 
been an abundance of litigation relating to these railroads, the deter- 
mination of the exact amount of reduction from commercial rates to 
which the Federal government is entitled has remained unsettled 
during the eighty-odd years of land-grant railroad operation. Since 
this determination was dependent upon the exact mileage attributable 
to aided lines used for transporting a particular shipment and since 
cut-offs and re-routing frequently reduced the mileage of the original 
line and thus the proportion of aided line via the route employed, it 
had not been decided whether the government’s interest could be thus 
whittled away. One can now safely conclude, however, that the land- 
grant obligation can only be reduced or lifted from the railroad indus- 
try by Congressional enactment. 

In the Southern Pacific case* it was decided that if a railroad, hav- 
ing a line aided by land grants which has become part of an estab- 
lished through route between terminal points, constructs an alternate 
line between the same points by combining parts of the original line 
with new lieu lines or deviations not aided by land grants, reduces 
rates via the alternate line and curtails service on the original line, 
the alternate route does not function as an addition or new line but 
is merely another way of carrying goods between these terminal 
points; and the government is entitled to the land-grant deduction 
from the lowest commercial rate based on the proportion of land-grant 
mileage on the original line. 


Factual Details 


On July 25, 1866, a statute was enacted by Congress granting lands 
to aid in the construction of a railroad and telegraph line from the 
Central Pacific Railroad in California to Portland, Oregon.* Section 
5 of that Act provided that “the railroad shall be and remain a public 


1 307 U. S. 393, 59 Sup. Ct. 923, 83 L. ed. 1363 (1939). 

2 Mr. Justice Pierce Butler, who was highly esteemed for his learning in the 
field of railroad law, disagreed with the majority of the Court and wrote a de- 
tailed dissent concluding that the deduction should be based on the mileage 
actually used. 

314 Stat. 239 (1866). 

[ 930 ] 
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highway for the use of the government of the United States, free of 
all toll or other charges upon the transportation of the property or 
troops of the United States; and the same shall be transported over 
said road at the cost, charge, and expense of the corporations or com- 
panies owning or operating the same, when so required by the gov- 
ernment of the United States.”” Thereafter the railroad line was built 
and operated via what came to be known as the Siskiyou line, over 
which a through route was established between San Francisco and 
Portland. Through rates were made applicable and the property and 
troops of the government were carried over it at the expense of the 
railroad. 

From year to year, branch lines were extended, some of them con- 
necting other through routes, and by 1926 some of these branches 
were joined into loops which together with parts of the original line 
formed a new route. This new route was called the Cascade line 
because it went through the Cascade mountain range to its eastern 
side. It was shorter and more economical; therefore the operating 
company directed that through traffic be routed over the Cascade line, 
and that all through trains operate over it. As a result, 1,275,000 
tons of southbound cargo and 250,000 tons of northbound cargo were 
diverted from the Siskiyou route to the Cascade route. Only local 
trains were operated on the whole length of the old route. 

In 1928, Congress passed a bill for the relief of the Southern Pacific 
Company which provided that it would no longer be required to carry 
government troops and property without charge but that the assess- 
ment should be on the same basis as that used for other land-grant 
roads.* Through rates were maintained on both routes and the same 
land-grant deduction was allowed over both routes from 1928 until 
the end of 1931 when a new tariff of rates was filed with the Inter- 
state Commerce Commission. The new tariff was filed pursuant to 
decisions of the Commission granting Fourth Section Relief rates 
based on the water competition between Portland and San Francisco.* 
The evidence used by the company to induce the Commission to grant 
its latest petition for reduced rates was secured from cost figures and 
mileage estimates of the more economical Cascade route. Although 
the decision of the Commission does not appear to require the railroad 
to do so, it precipitously increased rates via the Siskiyou route when it 
filed a new tariff reducing through rates via the Cascade route. 
Therefore when the smaller proportion of the charges based on the 
land-grant mileage in the Cascade route is deducted from the through 
rate via that route, the government charges are less than when the 


445 Stat. 722 (1928). 
5 Pacific Coast Fourth Section Application, 173 I. C. C. 577 (1931). 
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greater proportion based on the land-grant mileage in the Siskiyou 
route is deducted from the higher through rate via the latter route. 
The proportion to be deducted is 17.8% when based on the land- 
grant mileage in the Cascade route, while 42.79% is the proportion 
based on the land-grant mileage in the original route. The govern- 
ment contended it was entitled to the higher deduction from the lower 
rate on items unrouted by its shipping officers but routed by the rail- 
road’s agents over the Cascade route. 


Historical Background—Land Policy 


To visualize the problem in its proper perspective it is advisable 
to review the history of the land grants in aid of railroads for most 
of the activity took place sixty and more years before our current pre- 
occupation with alphabetical programs and administrative subsidies. 
The confluence of two often divergent streams of public policy during 
the nineteenth century was culminated in the grants of public lands 
to aid in the construction of the western railroads. These two public 
problems which the statesmen and industrialists of a century ago 
found among the most vital of their time were the advantageous dis- 
posal of the public domain and the development of the great western 
territory of the United States. Indeed land policy has from the ear- 
liest time been a most important factor in the history of nations, as 
it is even today in the overcrowded regions of Europe and Asia. 
From the founding of the Republic until about 1860, the public lands 
were looked upon as a principal source of revenue for the Federal 
government® and although this revenue never materialized and in 
fact the lands cost the government more than was ever received in 
sales,’ the expectation definitely influenced legislation. Important as 
a source of revenue though they were thought to be, that was not the 
only contribution they were expected to make to the life and de- 
velopment of the United States. Even during the colonial period, 
grants from the public domain were made for internal improvements, 
for education and as bounties to the soldiers. During the Revolution, 
it is reported that free land was the gift held out by the embattled 
Colonists to tempt Hessian soldiers to desert the forces of King 
George the Third.* Land was given as a bonus to the soldiers of the 
Continental Army and throughout the early years of our country it 
was thought to be the storehouse of the people’s treasure to be handled 
as the wealth of the nation. 


6 Sanborn, Congressional Grants of Land in Aid of Railways (1899), 30 
Butt. U. or Wis. 271. 

7 Id. at 272. 

8 Ecrson, History oF THE Unitep States (1929) 230; 14 Encyc. Amer- 
ICANA (1938), p. 159. 
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Until 1860, most of the public land was disposed of by sale, or 
grant to the states, for until that time no large scale plan of donation 
to individuals or corporations had been developed, but the grants 
made to states for internal improvements were precedents for later 
grants in aid of railways. There was a great deal of controversy 
over the right of the Federal government to donate land to the states 
for internal improvements and the strict constitutional construction- 
ists before the Civil War did not believe it was a Federal function 
to assist in the internal development of the country. Despite their 
opposition however, sections of the public domain were donated in 
aid of river improvements, canals and wagon roads,® one of the most 
famous of which was the Cumberland Road begun in 1806."° 


To develop the West required a large part of the energy of the 
nation and it was realized that the full power of the country could 
not be codrdinated until this vast region was made productive, but 
until 1830 when a preémption act was passed” the land policy did not 
well serve to open the country to settlers in a manner that would 
encourage them to go in and develop the unoccupied territory. Even 
that act was not the type to be of real value, for it was chiefly in- 
tended to give relief to squatters, not to encourage settlers. Grants 
of land for internal improvements that were used to build canals and 


roads were a more effective contribution to the opening of the West 
than the preémption acts, for they supplied means of transportation 
to the far country. However, it was not until grants were made for 
building railroads that real progress was made in opening transporta- 
tion media. 


The Illinois Central Grant 


The original land grant was made in connection with a donation 
of land for construction of a canal about 1830. A grant for an II- 
linois-Michigan canal was transferred to a railroad by amendment 
of a previously enacted granting act.’* This grant was not used and 
for seventeen years Congress made no other grants from the public 
domain to aid railway construction. It is true that right-of-way 
through the public lands was frequently given to railroads, but no 
extra donations were made** until the Illinois Central grant of 1850. 


This bill had been thoroughly discussed by both Houses of Con- 
gress from 1844"* to 1850 and the principal arguments had been 


® Sanborn, supra note 6 at 273. 

10 MEYER, RAILWAY LEGISLATION IN THE UNITED States (1903), p. 25. 

114 Stat. 420 (1830). 

12 Sanborn, supra note 6 at 281; 4 Stat. 47 (1830). 

18 Sanborn, supra note 6 at 281. 

14]. at 287. Senator Breeze of Illinois introduced a Bill in 1844 to give the 
right of preémption and right-of-way to an Illinois railroad company. 
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clearly set forth by the time it reached passage by Congress. Be- 
cause it was believed that the Federal government had no right to 
contribute to internal improvements, the early grants were made to 
the states on condition that they re-grant them for railroad construc- 
tion.** The argument was also advanced that the grants should be 
considered improvements of the public domain, for it was said, as the 
railroads were extended through the wilderness, the value of the 
public lands would be increased. In support of this position, the bills 
providing for grants contained a provision that the price for lands 
contiguous to that donated for railroad construction should be raised 
to $2.50.1° The theory that the public lands should be a source of 
revenue for the government was also involved in this action. How- 
ever, the provision for increasing the price of the contiguous lands 
and thereby avoiding the argument of the strict constructionists was 
more or less of a makeshift.17 It was a failure as a revenue raising 
scheme, for the set price amounted to little more than an asking price 
and the average price received for public land during the period of 
railroad land grants (1850 to 1871) was far below the price set by 
Congress."* 

A combination of circumstances and adroitness in meeting the ar- 
guments of the opposition made the Illinois Central grant possible, 
but once this act had passed both Houses of Congress, the form and 
pattern of the land grants in aid of railroad construction was set and 
the way was cleared for passage of similar grants to the states. Dur- 
ing the next seven years, Congress was generous in this respect, but 
the economic collapse of 1857 and the approach of the Civil War pre- 
vented construction of many roads and terminated this period of land 
granting.’* As a result of this program, the railroads received thirty- 
eight million acres of land.*° 


The Pacific Railroad Grants 


The need for better transportation during the Civil War as well 
as a change in the policy toward the public domain, that had been 
developing for many years, induced a different method of land grant- 
ing. Careful debate and long-continued planning culminated in pas- 
sage of the Homestead Act, May 20, 1862.7. This Act granted free 


15 Hearings before the Interstate and Foreign Commerce Committee of the 
House of Representatives, 75th Cong., 3d Sess., H. R. 10620—Eliminating Land 
Grant Reductions in Compensation for Transportation (1938), p. 53. 

16 Sanborn, supra note 6 at 289 and 290. Speeches by Senators Calhoun and 
Cass, The Globe, 30th Cong., Ist Sess., pp. 536, 537. 

17 Sanborn, supra note 6 at 305, 287-300. 

18 It was 97.2¢. Hearings, supra note 15 at 3. 

19 Sanborn, supra note 6 at 323. 

20 Hearings, supra note 15 at 47. 

21 12 Stat. 392 (1862), 43 U. S. C. §161 et seg. (1934). 
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land to settlers—160 acres of nonreserved land or 80 acres of the re- 
served sections which were supposed to have been held for $2.50 an 
acre. The public discussion that led to passage of this Act and its 
expected results had caused the adoption of a more liberal attitude 
toward the public domain. Development of the West and the progress 
of the country became avowed principles of public policy. Revenue 
derived from this source ceased to be important particularly since it 
did not materialize. For years people had been discussing Pacific 
Railroad construction. Controversy over the route to be taken by the 
roads, not constitutional or policy questions, had delayed progress.”* 
The people of each section of the country wanted the benefit of it for 
themselves, but the absence of representatives of the South during 
the Civil War and recognition by Congress of the need for national 
unity ended the argument. In July, 1862, the Union Pacific grant 
was made.** Similar grants were made to other companies from that 
date until 1871.25 Individual companies have thereby received ninety- 
four million acres of public land.”* 

Although the expectation of revenue no longer was a motivating 
element of land policy, the provisions appearing in previous acts for 
doubling the price of reserved land were vestigal remains of little 
importance because land was being given to settlers free. 


The Purpose of the Granting Acts 


Recognition of a paramount purpose of the land-grant acts by the 
courts is illustrated by a quotation from United States v. Northern 
Pacific R. Co.:*" 


The purpose of the granting act and resolution was to bring 
about the construction and operation of a line of railroad extend- 
ing from Lake Superior to Puget Sound through what then con- 
sisted of great stretches of homeless prairies, trackless forests 
and unexplored mountains, and thus to facilitate the development 
of that region, promote commerce and establish a convenient 
highway for the transportation of mails, troops, munitions and 
public stores to and from the Pacific Coast with all the resultant 
advantages to the government and to the public. 


That the statesmen who approved these land grants had the same pur- 
pose is evidenced by their statements.*® 
In addition to this purpose accomplishment of which was achieved 


by construction and operation of a particular line of railroad, the rail- 


22 Sanborn, supra note 6 at 322. 

23 Id. at 329. 

2412 Stat. 489 (1862). 

25 Sanborn, supra note 6 at 329; Hearings, supra note 15 at 47. 
26 Hearings, supra note 15 at 47. 

27 256 U. S. 51, 41 Sup. Ct. 439, 65 L. ed. 825 (1921). 

28 Sanborn, supra note 6 at 351. 
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road companies were required to transport government property and 
troops at reduced rates. This obligation was imposed on the rail- 
roads at this time because of the tremendous task involved in the per- 
formance of governmental functions throughout this vast area. 

The Federal contribution to aid railroad construction under the 
land-grant acts has amounted to over 132,000,000 acres,?® which Com- 
missioner Eastman of the Interstate Commerce Commission recently 
estimated to have been worth $130,543,000.°° It should be noted that 
the Federal government was not the only body to aid railway con- 
struction, for states, counties, towns, cities and villages extended aid 
to railroads in a variety of ways, the most common of which were 
granting right-of-way, making cash contributions, loaning public 
credit, becoming bondholders and stockholders.*t The railroads re- 
ceived 38,000,000 acres from the states to aid in construction and 
operation.** Throughout the country, including but not limited to 
land-grant roads, there have been donated 658,000 acres of land valued 
at $87,000,000 for railroad right-of-way.** 

In view of this history of land policy and of passage of the land- 
grant acts, it seems reasonable to consider the Federal contribution 
as an investment in the railroad plant of the country in so far as its 
purpose was construction and operation of lines of railroad. Fol- 
lowing that analogy the deduction that the government receives in 
connection with its shipments is comparable to interest or dividends 
on that investment.** 

Some such interpretation of the obligation seems to have guided 
the courts not alone in the Southern Pacific case but in numerous 
other decisions. Enunciation of the principles governing the land- 
grant obligation, which is largely a problem of interpreting land-grant 
acts, may bear out this proposition. A review of these principles will 
be useful in determining the proper interpretation of the acts involved 
in the Southern Pacific case. 


Rate Clauses in the Land-grant Acts 


Several different clauses providing for reduction of rates applicable 
to government shipments have been used in the land-grant acts, but 
the earliest one, which was taken from an act granting aid to a canal, 


29 Hearings, supra note 15 at 2 and 47. 

80 Jd. at 3. 

81 MEYER, op. cit. supra note 10 at 102. 

82 Hearings, supra note 15 at 48. 

88 Duncan, Railways and Highways (Sept. 1936), 187 Annas 73, 

84 Hearings, supra note 15 at 4. The best estimate of the government’s sav- 
ings during the past eighty-odd years through deduction pursuant to the land- 
grant obligation and the equalization agreements made by competitive railroads 
is $155,200,000, or interest at roughly 112% on its investment. 
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was as follows: “The said railroad shall be and remain a public high- 
way for the use of the government of the United States, free from toll 
or other charge upon the transportation of any property or troops of 
the United States.” **° Because this phraseology was taken from canal 
acts which dealt specifically with tolls,** its interpretation has been a 
source of difficulty. In 1876, the Supreme Court decided that the 
language meant that the government should have the free use of the 
roadbed and permanent equipment of the roads, but should either sup- 
ply its own rolling stock and operating personnel or pay the railroad 
for use of such items as engines and cars.*? Within a few years, this 
decision was construed by the Court of Claims to mean that the gov- 
ernment should pay 50% of commercial rates applicable to trans- 
portation over the aided roads.** In this case, the court set forth a 
formula to determine the amount that the government should pay for 
the use of the railroad’s property not subject to deduction based on 
the proportion of investment in fixed property to the total investment 
in the railroad. By applying this formula to 25 or more railroads, 
the court found that 50% of the investment was attributable to road- 
bed and fixtures. Therefore that proportion was established for use 
in government transportation accounting on the aided roads whose 
obligation is phrased as in the above quotation. The soundness of 
this finding even in terms of current railroad investment is indicated 
by the estimate of an eminent railroad authority in 1936 that 13 bil- 
lion of the 26 billion dollars capitalization of American railroads is 
invested in the roadbed and other fixed structures.*® However, it 
has been said in the course of discussion on the land-grant situation 
that if the formula were to be applied to these railroads at this time, 
the proportion would be between 28% and 37% instead of 50%.*° 
Although the clause discussed was the type most frequently em- 
ployed, other types were used, one of which frequently appearing in 
acts making grants to private corporations was a repetition of the 
word of the earlier clause with the addition of a provision that the 
railroad must transport government troops and property free of all 
charge.** Another form of obligatory clause was authorization to 
railroads to charge for government transportation subject to regula- 
tions to be imposed by Congress.** Congress has enacted many stat- 


359 Stat. 466 (1850). 

36 Hearings, supra note 15 at 65; MEYER, op. cit. supra note 10 at 79. 

87 Lake Superior, etc., R. R. v. U. S., 93 U. S. 442, 23 L. ed. 965 (1876). 
38 Atchison, etc., R. R. v. U. S., 15 C. Cl. R. 126 (1879). 

39 Duncan, supra note 33 at 73. 

40 Hearings, supra note 15 at 68. 

4114 Stat. 239 (1866). 

4213 Stat. 365 (1864). 
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utes setting the rates for government transportation, and today 50% 
is the standard land-grant deduction throughout the country.** 


General Principles of Construction 


Many questions have arisen from time to time regarding the inter- 
pretation of the various land-grant statutes and legislative resolutions 
related to them. Most of the decisions in this category do not affect 
the problem being considered here. Suffice it to say that the land- 
grant acts are subject to the same rules of construction as other Fed- 
eral statutes,** that the intent of Congress shall govern interpretation 
when it is evident,*® and that any uncertainty in the meaning of one 
of those statutes must be resolved in favor of the United States.** 

The land-grant acts have been construed as contracts when that 
was helpful in the determination of rights and duties thereunder. It 
has been said that a land-grant act was a proposal by the Federal gov- 
ernment that if a specified railroad were built, certain lands would 
be patented to the railroad company. When the company accepted 
that proposal and built the line contemplated, a contract obligatory 
on the government and the company was made.** Part of that con- 
tract is the obligation to transport government troops and property 
at the reduced land-grant rates.** Therefore it has been decided that 
the grant was not a mere gratuity, but that the obligation to carry 
property and troops at reduced rates was part of the consideration 
for which the grant of public lands was made.*® The grant of lands 
was prepayment of part of the full transportation rate.*° 


The Extent of the Obligation 


It was decided at an early date that the obligation to transport for 
the Federal government at reduced rates extended only to the section 
of railroad that had been aided; not to sections built entirely at the 


43 Hearings, supra note 15 at 5. 

44 Missouri, etc., R. R. v. Kansas Pacific Ry., 97 U. S. 491, 24 L. ed. 1115 
(1878) ; Barney v. Winona, etc., R. R., 117 U. S. 228, 6 Sup. Ct. 654, 29 L. 
ed. 858 (1886) ; Astoria, etc., R. R. v. U. S., 41 C. Cl. R. 303 (1906). 


45 Winona, etc., R. R. v. Barney, 113 U. S. 618, 5 Sup. Ct. 606, 28 L. ed. 
1109 (1885). 


46 Burke v. Southern Pacific R. R., 234 U. S. 669, 34 Sup. Ct. 907, 58 L. ed. 
1527 (1914). 

47U. S. v. Kansas Pacific R. R., 99 U. S. 455, 25 L. ed. 289 (1878); U. S. 
v. Denver Pacific R. R., 99 U. S. 460, 25 L. ed. 291 (1878); U.S. v. Central 
Pacific R. R., 118 U. S. 235, 6 Sup. Ct. 1038, 30 L. ed. 173 (1886); Burke v. 
ng Pacific R. R., supra note 46; U.S. v. Northern Pacific R. R., supra 
note 27. 

48 Union Pacific R. R. v. U. S., 104 U. S. 662, 26 L. ed. 884 (1881). 

49 Louisville and Nashville R. R. v. U. S., 267 U. S. 395, 45 Sup. Ct. 233, 
69 L. ed. 678 (1925). 


50 Hearings, supra note 15 at 20. 
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expense of the company.®! This principle was first declared in con- 
nection with the retention by the Federal Treasury of a portion of the 
net earnings derived from government transportation required to be 
accumulated as a sinking-fund for bonds bought by the Treasury to 
aid the company to build its line. The decision was based upon the 
fact that the mortgage lien was only on the portion of the road that 
had been bond-aided, and not on the whole road.*?. Once established, 
the justice of this principle caused it to be enforced against land-grant 
aided as well as bond-aided railroads.** Ownership of a non-aided 
section by a land-grant railroad does not make the land-grant deduc- 
tion applicable to the non-aided section.** Conversely the land-grant 
obligation is treated as a covenant running with the land applicable 
against any company that uses the line of railroad built pursuant to 
the land-grant act, and it makes no difference whether or not the 
railroad using the line received any aid from the Federal government. 
Hence if a railroad leases trackage, part of an aided line, the bills for 
transporting government property must be reduced by the applicable 
land-grant deduction,®* and although the use of the aided line is not 
pursuant to a lease but to some other form of agreement, the obliga- 
tion is still binding on the user.°* As will be apparent upon further 
analysis, the contractual obligation is more than a covenant running 
with a specific right-of-way, for it is binding on an entirely different 


right-of-way used in lieu of an original land-grant right-of-way. 


Rules Concerning the Amount of Reduction 


Behind the broad general principles governing the land-grant obli- 
gations, there have been established several specific applications and 
rules, review of which may aid in filling in the background of the situa- 
tion. They are numerous but follow rather settled patterns. Thus 
a railroad cannot avoid a land-grant deduction by filing a rate appli- 
cable only to government shipments,’ but if there is a special gov- 


51 U. S. v. Kansas Pacific R. R., U. S. v. Denver Pacific R. R., U. S. v. Cen- 
tral Pacific R. R., all supra note 47. 

52 U. S. v. Kansas Pacific R. R., supra note 47. 

53 U. S. v. Alabama, etc., R. R., 142 U. S. 615, 12 Sup. Ct. 306, 35 L. ed. 1134 
(1892) ; Mobile, etc., R. R. case, 5 Comp. Dec. 613 (1899); St. Louis, etc., 
R. R. case, 7 Comp. Dec. 322 (1901). 

‘54 Cases cited supra notes 51 and 53; Northern Pacific R. R. case, 1 Comp. 
Dec. 391 (1895). 

55 Astoria, etc., R. R. v. U. S., 41 C. Cl. R. 303 (1906); Port Huron, etc., 
R. R. case, 19 Comp. Dec. 139 (1912); Missouri Pacific Ry. case, 19 Comp. 
Dec. 208 (1912). 

56 Burlington, etc., R. R. case, 6 Comp. Dec. 358 (1899); Galveston, etc., 


). 

57 Southern Pacific R. R. v. U. S. . S. 445, 47 Sup. Ct. 123, 71 L. ed. 
343 (1926); Louisville, etc., R. R. v. U. S., 273 U. S. 321, 47 Sup. Ct. 365, 71 
L. ed. 661 (1927); Southern Pacific R. R. case, 20 Comp. Dec. 120 (1913) ; 
Illinois Central case, 23 Comp. Dec. 564 (1917). 
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ernment rate in the making of which land-grant deduction was taken 
into consideration that rate need not be further reduced.** The rate 
charged for government transportation must be a reasonable rate be- 
fore the land-grant deduction is taken and the deduction may reduce 
the net rate below a reasonable level.*® This apparently unreasonable 
result is reached because the land grants are considered to have been 
a prepayment of part of the commercial rate.°° Likewise when a rail- 
road promulgates a special rate on condition that it be paid in advance, 
that provision is not allowed to prevent the government from secur- 
ing the benefit of the special rate less its usual deduction if the rate 
is otherwise applicable to shipments made by the government. It will 
pay in its usual manner after shipment has been completed, for the 
government is to be expected to employ its usual accounting methods 
when it offers goods for shipment.** Land-grant deductions are ap- 
plicable if title to goods has passed to the United States before ship- 
ment** and the property of the independent agencies of the govern- 
ment is considered the property of the United States.** 


A railroad cannot evade the land-grant obligation by distributing 
revenue over different parts of its line with a disproportionately large 
division attributed to the non-aided sections and a disproportionately 
small division to the aided sections; thus seeking to diminish the 
amount to be deducted from the through rates, for “where a railroad 
transports government shipments over a continuous line of railroad, 
part of which is free haul and the remaining part of which is pay line, 
there is no break in the transportation and it is a through shipment 
that should take a through rate. The government should deduct the 
proportion of that through rate that the free haul part of the line bears 
to the whole mileage.” ** If on the other hand there is a through 
rate on a through route made up of two or more lines, and if com- 
mercial divisions have been established by the carriers, those divisions 
will determine the proportion which accrues to each carrier and from 
which land-grant deduction is to be made.® 





58 Burlington, etc., R. R. case, 6 Comp. Dec. 3 (1899). 

59 Missouri Pacific Ry. case, 19 Comp. Dec. 208 (1912); Southern Pacific 
R. R. case, 20 Comp. Dec. 206 (1913); Southern Pacific R. R. case, Illinois 
Central case, both supra note 57. 

60 Louisville, etc., R. R. v. U. S., 267 U. S. 395, 45 Sup. Ct. 233, 69 L. ed. 
678 (1925). 

61 Louisville, etc., R. R. v. U. S., supra note 57; Denver, etc., R. R. case, 19 
Comp. Dec. 104 (1912) ; Missouri Pacific Ry. case, 19 Comp. Dec. 225 (1912). 

62 Louisville, etc., R. R. v. U. S., supra note 60. 

63 Emergency Fleet Corp. v. Western Union, 275 U. S. 415, 48 Sup. Ct. 198, 
72 L. ed. 345 (1928); Emergency Fleet Corp. case, 1 Comp. Gen. 279 (1921). 

64 Southern Pacific R. R. v. U. S., 237 U. S. 202, 35 Sup. Ct. 573, 59 L. ed. 
916 (1915); Illinois Central case, 18 Comp. Dec. 949 (1912). 

65 Galveston, etc., Ry. case, 18 Comp. Dec. 238 (1911). 
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By and large from the foregoing review, it seems apparent that the 
courts and the accounting officers have attempted fairly to interpret 
the land-grant obligations. Although it was decided many years ago 
that a railroad is not bound by a land-grant obligation for shipments 
over portions of its line that were not land-grant aided, and that were 
extended beyond the limits of the land-grant aided line,** the Supreme 
Court did not consider the problem raised by the principal case until 
May, 1939. Having scanned the background by tracing the history 
and reviewing the legal principles governing land-grant railroads and 
their government rates, determination of the soundness of the decision 
requires examination of the statute. The portions of it essential to 
this decision have already been quoted.** It would be advisable to 
determine the proper construction of that statute; then look to the 
contract formed by it and determine whether construction of it adds 
to or detracts from the construction put upon the statute; lastly, if 
there are any cases the principles of which might support or weaken 
that construction they should be noted. 


Interpretation of the Statute 


The general principles of statutory interpretation control interpre- 
tation of land-grant statutes.** It is well settled that unambiguous 
acts should be interpreted according to the words appearing in the 
body of the Act and that no resort should be had to construction.” 
Here there is no ambiguity concerning the obligation of the railroad 
to give the government a deduction amounting to 50% of the revenue 
from transportation over the land-grant mileage. However, ambiguity 
is evident when an attempt is made to determine precisely what mile- 
age is bound by the land-grant obligation within the purview of the 
statute. It required a line from Portland to the Central Pacific in 
California, but did not require any particular route. When the rail- 
road was opened to traffic, a particular right-of-way, the Siskiyou 
route, was established, but as this route was improved or shortened 
by cut-offs or changed by re-routing, the question of the mileage was 
again clouded in doubt. In view of this situation, the settled rule, 
that doubt may be resolved by examination of the contemporaneous 
construction put upon an act by the administrative agency charged 


86 Cases cited supra note 51. 

67 Supra page 1 and supra notes 3 and 4. 

68 Cases cited supra note 44. 

69 Lake Superior, etc., R. R. v. U. S., 93 U. S. 442, 23 L. ed. 965 (1876) ; 
U. S. v. Kansas Pacific R. R., U. S. v. Denver Pacific R. R., both supra note 
47; Hamilton v. Rathbone, 175 U. S. 414, 20 Sup. Ct. 155, 44 L. ed. 219 (1899) ; 
U. S. v. Missouri Pacific Ry., 278 U. S. 269, 49 Sup. Ct. 133, 73 L. ed. 322 
(1928) ; Webber v. St. Paul City Ry., 97 Fed. 140 (C. C. A. 8th, 1899). 
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with enforcement of that act will be followed unless that construction 
is plainly erroneous.”° 


Administrative Construction 


The accounting officers of the government, who are charged with 
enforcement of this statute, have faced problems similar to that in- 
volved in this case on several occasions, and have worked out rules 
governing determination of the applicable proportion to be considered 
in assessing the deduction. Many of the rules controlling this deter- 
mination, when new mileage is used between terminals in place of 
aided mileage, were made by Second Comptrollers of the Treasury 
in the 80’s. The lines of construction relative to cut-offs and lieu 
lines refer back to an unpublished decision of Second Comptroller of 
the Treasury Butler in 1888.71 This decision is summarized in the 
Digest of Decisions of the Second Comptroller in a quoted generaliza- 
tion that has been cited on numerous occasions and that has been 
affirmed specifically by the accounting officers, the Circuit Court of 
Appeals,’? the Court of Claims,”* and by the Supreme Court in the 
principal case. It is: “If a railroad have a line between two points 
aided in whole or in part and subsequently acquire a new line or lines, 
non-aided, between these same points, the accounts for government 
transportation, when performed over the new line or lines, shall be 
stated in the same proportion as though the transportation were over 
the original line.” ** This statement supports the exact proposition 
considered in the principal case. It should be distinguished from the 
rule that deduction should not be made for transportation over a non- 
aided extension of an aided road,"* for the non-aided line considered 
by the Second Comptroller as well as that considered in the principal 
case connected two points on an aided line and was not an extension 
beyond the end of a land-grant or bond-aided railroad. In these cases, 


70N. Y., N. H. & Hartford R. R. v. I. C. C., 200 U. S. 361, 26 Sup. Ct. 272, 
50 L. ed. 515 (1906) ; U. S. v. Finnell, 185 U. S. 236, 22 Sup. Ct. 633, 46 L. ed. 
890 (1902) ; Swendig v. Washington, 265 U. S. 322, 44 Sup. Ct. 496, 68 L. ed. 
1036 (1924) ; Wisconsin v. Illinois, 278 U. S. 367, 49 Sup. Ct. 163, 73 L. ed. 426 
(1928) ; U. S. v. Shreveport, etc., R. R., 287 U. S. 77, 53 Sup. Ct. 42, 77 L. ed. 
175 (1932); Fox v. Standard Oil Co., 294 U. S. 87, 55 Sup. Ct. 333, 79 L. ed. 
780 (1935); Armstrong v. NuEnamel, 305 U. S. 315, 59 Sup. Ct. 191, 83 L. 
ed. 195 (1938); U. S. v. Northern Pacific R. R., 30 F. (2d) 655 (C. C. A. 8th, 
1929); Walker v. U. S., 83 F. (2d) 103 (C. C. A. 8th, 1936); cf., U. S. v. 
Graham, 110 U. S. 219, 3 Sup. Ct. 582, 24 Sup. Ct. 590 (1884) ; Houghton v. 
Payne, 194 U. S. 88, 28 L. ed. 126, 48 L. ed. 888 (1904); Hamilton v. Rath- 
bone, U. S. v. Missouri Pacific Ry., both supra note 69; Helvering v. St. Louis 
Co., 84 F. (2d) 857 (C. C. A. 8th, 1936); Helvering v. Northwest National 
Bank, 89 F. (2d) 553 (C. C. A. 8th, 1937). 

71 Central Pacific case, ms. vol. 55, p. 422, Misc. Claims Div., G. A. O. (1888). 

72U. S. v. Northern Pacific Ry., 30 F. (2d) 655 (C. C. A. 8th, 1929). 

73 Southern Pacific Co. v. U. S., 87 C. Cl. R. 442 (1938). 

7 3 Kern, Dic. Dec. or 2p CoMPTROLLER 299 (1893). 

75 Cases cited supra note 51. 
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two routes were available between two points along the line of an 
aided railroad, both of which were controlled by the same company. 

The generalization of Comptroller Butler caused two lines of ad- 
ministrative construction to be developed by the accounting officers 
of the Federal government that support the decision of the principal 
case. The first of these lines of construction is based on abandon- 
ment of a portion of the old line and substitution of a non-aided line. 
Thus when there are cut-offs or elimination of curves, the usual rule 
is to figure the deduction on the same basis as before the improve- 
ment.”* When the cut-offs amount to a change of route and there is 
physical abandonment of the original line, it has been held that the 
government is entitled to a deduction as before the re-routing.”* This 
principle, based on the idea of abandonment, has been carried some- 
what farther by the accounting officers, who have held that if a change 
of route is made and through routing and through rates via the origi- 
nal route are eliminated, although there is no physical abandonment, 
the proportion of land-grant deduction over the original road should 
be applied against the charges for government shipment, for in terms 
of adequacy of service available to the government, there has been 
abandonment.”* If non-aided mileage is substituted for through trains 
at through rates via aided mileage, although the aided track is still 
used for local trains, the deduction should be made in proportion to 
the original mileage.*® These last two extensions of the abandonment 
principle are somewhat similar to the situation in the principal case, 
but in each there is a more complete abandonment than is effected by 
the curtailment of service and rates on the Siskiyou route. It is clear, 
however, that the abandonment may be either physical abandonment 
of a section of track or abandonment of a type of service, so long as 
there has been a substitution for the convenience of the operating 
company. Inasmuch as there has been a curtailment of service on 
the Siskiyou route and rearrangement of the rate schedules for the 
benefit of the railroad company, this first line of construction supports 
the result in the principal case. However, a second line of construc- 
tion more specifically supporting the Court’s conclusion arose out of 
the generalization. 

The second line of construction is taken literally from the words 
of Second Comptroller Butler. One of the earliest decisions on the 
subject specifically follows the words of Comptroller Butler’s general- 


76 Michigan Central case, 18 Comp. Dec. 674 (1912). 

77 St. Louis, Iron Mountain and aot case, 17 Comp. Dec. 633 (1911) ; 
Atchison case, 21 Comp. Dec. 238 (191 

78 Southern Pacific case, 3 Comp. on 267 (1923) ; Northern Pacific case, 
15 Comp. Gen. 614 (1936 

79 Missouri Pacific case, "10 Comp. Gen. 552 (1931). 
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ization and holds that if a government shipment is transported by a 
railroad over a line, between two points on the land-grant line, used 
in lieu of the original line, the government is required to base its de- 
duction on the proportion of land-grant mileage on the original route, 
provided the railroad routed the shipment over the lieu line for its 
own purposes.*® Subsequently that precedent was followed by other 
accounting officers of the government.*! This line of construction of 
the statutes does not mean, where with government aid two inde- 
pendent lines have been constructed from a common point to entirely 
different points and have subsequently been joined by an extension, 
that after all these lines have passed under the control of one com- 
pany if transportation is furnished by the usually traveled route, the 
government deduction should be based on the route having the longest 
land-grant mileage unless its shipping officers directed that that route 
be used. In such a situation, the deduction should be based on the 
mileage of the route used.*? The essential difference between the line 
of construction stemming out of Comptroller Butler’s generalization 
and the above exception is that the former is based on a finding that 
two lines join two points on an original land-grant line, while the 
exception contemplates extensions to a point beyond an original land- 
grant line. The distinction makes the second line of construction aris- 
ing from the Comptroller’s generalization more intelligible and shows 
that it supports the interpretation of the land-grant act made by the 
Supreme Court in the principal case. 

Both of these lines of construction support the conclusion of the 
Court in its reasoning, but from different angles. The emphasis of 
the first line of construction is on substitution or abandonment, that 
of the second is on routing or other activity for the convenience of 
the operating company making one of two available routes less attrac- 
tive to shippers. 

Judicial Construction 


Although there have been very few cases in the courts concerning 
the amount of land-grant deduction and the proportion of mileage to 
be used in determining that deduction, two cases lend support to the 
Court’s reasoning in this case. The first case, decided in the Circuit 
Court of Appeals, involves a similar situation to that here in ques- 
tion.** In that case there was a shortening of 94 miles on the through 


80 Southern Pacific case, 5 Comp. Dec. 364 (1899). 

81 Northern Pacific case, 16 Comp. Gen. 1057 (1937); Baltimore and Ohio 
case, 18 Comp. Gen. 81 (1938). 

82 Illinois Central case, 7 Comp. Dec. 224 (1900); Great Northern case, 8 
Comp. Dec. 474 (1902); cf. Missouri Pacific case, 24 Comp. Dec. 193 (1917) ; 
Baltimore and Ohio case, 18 Comp. Gen. 81 (1938). 

83 U. S. v. Northern Pacific Ry., 30 F. (2d) 655 (C. C. A. 8th, 1929); re- 
hearing denied 32 F. (2d) 699 (C. C. A. 8th 1929). 
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route between St. Paul and Seattle, and a withdrawal of through 
trains and fares from part of the original mileage, while the original 
line was maintained in partial operation. The Court followed the con- 
struction put on the land-grant acts by the government accounting 
officers and found that since the railroad had, for its own purposes, 
in effect, established a lieu line and abandoned the original route for 
adequate government travel, the government was entitled to a deduc- 
tion from the through rate in the same proportion as had been avail- 
able over the original route.** Curtailment of service being inter- 
preted as abandonment in the case adds support to the Supreme 
Court’s decision in the principal case. 

The second case that supports the reasoning of the Supreme Court 
is Chicago and St. Paul R. Co. v. U. S.%° The facts are not like those 
in the principal case but the Supreme Court’s reasoning in the Chicago 
case is analogous to that employed in the Southern Pacific case. The 
original contract provided for a one-track railroad on a certain route. 
That was built. Later, for its own purposes, the railroad company 
built another track along the same route, and then finding that it had 
a surplus of trackage, leased trackage to another railroad. The gov- 
ernment deducted the applicable land-grant deduction from the bills 
submitted by the lessee. It complained to the court and the Supreme 
Court upheld the government, declaring the United States had the 
right to benefit from the improvements in the original railroad and 
that right was not to be limited to the operator with whom the origi- 
nal contract had been made or its direct successor, but was to be ap- 
plied against anyone who used the route contemplated by the contract 
for the operation of common carrier business. 


Construction of the Contract 


As has been noted before, the proposal embodied in a land-grant 
act amounts to an offer which when accepted forms a contract binding 
on both the government and the parties constructing and operating 
the railroad.** As a contract, the same ambiguities are apparent in 
this land-grant act as are evident upon analysis of it as a statute. But 
as a contract, principles of construction require that ambiguities be 
clarified by inquiring into the practical interpretation of it by both 
parties, particularly if that interpretation has continued for some 


84 Id. at 659. 

85 217 U. S. 180, 30 Sup. Ct. 470, 54 L. ed. 721 (1910). 

86 Lake Superior, etc., R. R. v. U. S., supra note 69; Union Pacific R. R. 
v. U. S., supra note 48; U.S. v. Kansas Pacific R. R., U. S. v. Denver Pacific 
R. R., U. S. v. Central Pacific R. R., all supra note 47; Burke v. Southern 
Pacific R. R., supra note 46; U.S. v. Northern Pacific Ry., supra note 27; 
tio)” Galveston, etc., R. R., 279 U. S. 401, 49 Sup. Ct. 362, 73 L. ed. 760 
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time.*’? The construction of the contract by the United States, one of 
the parties, is best shown by examination of the construction made by 
the officers of the United States charged with enforcement of its rights 
thereunder. That examination has already been made. The construc- 
tion of the contract by the other party, the railroad company, can be 
most practically attested by the objections made to the construction 
placed upon it by the other party, the government. Such objections 
can be best expressed by taking the Comptroller’s decisions to court. 
Best proof of acquiescence in the governmental construction of the 
contractual obligation, on the other hand, is the silence of the parties. 
The railroads apparently only litigated the matter in question twice 
since the accounting officers first adopted their practice of deducting 
from the commercial rate the proportion based on the original mile- 
age where lieu routes have been used for government transportation.** 
Hence it is not unreasonable to believe that the construction placed 
upon the contract by the United States was concurred in by the rail- 
road parties. That general concurrence supports the action of the 
Supreme Court, for it has continued for a long time, but there is 
stronger support based on the fact that the railroad company, now 
complaining, construed that specific contract from 1926, when it put 
its lieu line into operation, until 1932, when the shipments in question 
were made, in the same way that it is construed by the Supreme Court 
and before that by the Comptrollers. This continued construction 
by the parties definitely supports the conclusion reached by the Court. 

Whether considered as a matter of statutory interpretation based 
upon administrative construction, as a matter of contractual construc- 
tion or in the light of other court decisions, the decision is supported 
by analysis of existing law. If there is further doubt, the established 
rule of statutory interpretation that all doubts concerning interpreta- 
tion should be resolved in favor of the government should be noted.*° 


Conclusion 


This decision affirms the generalization of Comptroller Butler of 
1888; it establishes the proposition that the deduction from the low- 
est applicable commercial rates shall be based on the mileage of the 
original land-grant route; it makes it clear that the land-grant obliga- 
tion is a covenant or condition running not alone with the land granted 
originally and the land used in the original right-of-way, but also with 


87 Insurance Co. v. Dutcher, 95 U. S. 269, 24 L. ed. 410 (1877); Colony 
Trust Co. v. Omaha, 230 U. S. 100, 33 Sup. Ct. 967, 57 L. ed. 1419 (1913). 

88U. S. v. Northern Pacific Ry., supra note 83; Southern Pacific Co. v. 
U. S., supra note 1. 

89 Broad River Co. v. South Carolina, 281 U. S. 537, 50 Sup. Ct. 401, 74 
L. ed. 1023 (1930). 
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land used as a right-of-way for a lieu line between points on the origi- 
nal line; and it shows that the burden of the land-grant obligation 
cannot be lifted from the railroads by any process of whittling away 
or of making minor adjustments in the deduction, but that it can only 
be changed by Congressional enactment. 

There is a movement to abolish land-grant rates by Act of Con- 
gress. Among those supporting this proposal are the members of the 
committee appointed by President Roosevelt to investigate the rail- 
road situation, the chairman of the Interstate Commerce Commission, 
and representatives of almost the entire railroad industry.* The prin- 
cipal reasons for this action are the weakened financial condition of 
the railroads, the increase in the volume of government shipments, 
the difficulties met by bidders for government contracts who cannot 
benefit by land-grant rates in filling their contracts, the necessity for 
non-aided railroads, particularly the shorter and weaker lines, to 
equalize their rates to meet the competition of land-grant railroads 
and the fact that the government secured a good bargain in the con- 
struction and operation of these roads regardless of the question of 
reduced rates.** Bills to abolish these rates have been introduced in 
both Houses of Congress,®” and section 321 of Senate 2009 as that bill 
passed the House of Representatives will require payment of the full 
applicable commercial rate, fare or charge. Thus the obligation may 
be removed in the proper manner. Rosert M. Jones. 


THE PROBLEM OF GOVERNMENTAL TAX IMMUNITY AS APPLIED TO 
FEDERAL REAL ESTATE 


In little more than a year the Supreme Court by two noteworthy 
decisions has significantly modified the doctrine of governmental tax 
immunity which, stemming from Chief Justice Marshall’s decision in 
McCulloch v. Maryland,’ had been expanded from Collector v. Day,” 
with certain modifications,’ to a policy of reciprocal exemptions as 
between the state and national governments. In the case of Helver- 
ing, Commissioner of Internal Revenue v. Gerhardt,* by permitting 


90 H. R. Doc. No. 583, 75th Cong., 3d Sess., Ser. No. 10265, at 32; Hearings, 

91 Miller, Problems of the Short Lines (Sept. 1936), 187 ANNALS 68; Hear- 
supra note 15; Proc. AM. SHort Line R. R. Assoc. (Oct. 1939), p. 103. 
ings, supra note 15. 

92S. 1915 (1939); S. 1990 (1939); S. 2009 (1939). 

14 Wheat. 316, 4 L. ed. 579 (1819). 

211 Wall. 133, 20 L. ed. 122 (1871). 

3 See South Carolina v. United States, 199 U. S. 437, 26 Sup. Ct. 110, 50 
L. ed. 261 (1905). 
4 304 U. S. 405, 58 Sup. Ct. 969, 82 L. ed. 1427 (1938). 
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the Federal government to tax salaries paid to certain state employees 
the Court cut perilously close to the roots of state governmental tax 
immunity; in Graves v. People of the State of New York ex rel. 
O’Keefe,® decided in March of last year, the Court ruled that a state 
income tax was applicable to salaries of Federal employees. While 
clarifying the “web of unrealism spun from Marshall’s* famous 
dictum” ’ in its relation to salaries of government employees, the Court 
has not had occasion to reconsider the immunity doctrine as it relates 
to Federal real estate. On the other hand, there is evidence that dur- 
ing the past three years the problem of Federal property holdings has 
occupied the attention of the President and the executive depart- 
ments. The same problem was dealt with in a recent case, City of 
Springfield v. United States,® decided in December, 1938. 


The question involved there was whether the City of Springfield, 
Massachusetts, might tax land acquired and used by the Federal gov- 
ernment as a post office site after the site had been abandoned for post 
office purposes and leased, pending sale, to a private lessee for use as 
a bus depot. The United States had acquired the land from time to 
time by purchase and condemnation. A post office had been erected 
on the land and used by the United States for a number of years. 
Subsequently a new site was acquired and a new post office building 
placed there. Thereafter the old building was not used as a post 
office. The government leased the site to an individual for use as a 
bus depot pending sale at a satisfactory price. At the time the lease 
was executed the laws of Massachusetts exempted all property of the 
United States from taxation.*° In 1936 the laws of Massachusetts 
were amended, however, to exempt from taxation only such property 
of the United States as was “constitutionally held and used by it for 
essential governmental functions.” 14 Since the property was being 
used for private purposes under the lease, the city assessed the land 
for 1937 and rendered a bill for the tax, which the United States re- 
fused to pay. The United States brought suit to enjoin sale of the 
property for the tax. The Circuit Court of Appeals, affirming the 
judgment of the District Court of the United States for the District 
of Massachusetts granting the injunction,’? ruled that the United 


5 303 U. S. 350, 59 Sup. Ct. 595, 82 L. ed. 889 (1939). 

6“That the power to tax involves the power to destroy; . . .” McCulloch 
v. Maryland, supra note 1. 

7™Mr. Justice Frankfurter concurring in Graves v. O’Keefe, supra note 5. 

8 See H. R. Doc. No. 111, 76th Cong., 1st Sess., Federal Ownership of Real 
Estate and Its Bearing on State and Local Taxation. 

999 F. (2d) 860 (C. C. A. Ist, 1938). 

10 Mass. Gen. Laws (Ter. Ed.), 1932, c. 59, §5. 

11 Acts and Resolves of Mass., 1936, c. 81. 

1222 F. Supp. 672 (D. C. D. Mass. 1938). 
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States has the right to dispose of any property owned by it, that a 
state may not interfere with that right by imposing a tax lien on the 
property, that a state may not tax property of the United States used 
in performing any of its constitutional functions, and that the use of 
Federal property for private purposes does not necessarily withdraw 
the tax immunity incidental to Federal use. 


The doctrine of the immunity of Federal lands from state taxation 
has its roots, as does the general principle of governmental tax im- 
munity, in McCulloch v. Maryland.* Authority for the rule in the 
Springfield case rests more immediately upon Van Brocklin v. State 
of Tennessee.** In that case the State of Tennessee sought to impose 
a tax upon lands within its borders owned by the United States. A 
Federal tax had been imposed upon the lands in question. The 
United States ordered the lands sold for failure to pay the tax, and, 
when no higher price was bid, purchased the lands for the amount 
of the taxes due. The state attempted to tax the lands thus acquired 
by the Federal government. The Supreme Court, ruling that such 
an acquisition of state land was “necessary and proper for carrying 
into effect the power to lay and collect the taxes, held that the state 
might not tax the lands “so long as the title remained in the United 
States.’”’ Subsequent decisions have demonstrated little inclination on 
the part of the Court to relax the rule enunciated with respect to lands 
owned by the United States irrespective of the method of acquisition.?° 


In Wisconsin Central Railroad Co. v. Price County,’® the Court, 
through Mr. Justice Field, said: “It is familiar law that a state has 
no power to tax the property of the United States within its limits.” 
In that case, however, it was held that when the United States had 
ceased to have any right or interest in the land, such as would justify 
it in withholding a patent from the donee, then the donee, even though 
no patent had been issued and bare legal title was still in the United 
States, might be treated as the beneficial owner of the land and re- 
quired to pay a state tax. This rule was followed in the City of New 
Brunswick v. United.1* There the United States Housing Corpora- 
tion, a war-time corporation organized to provide housing facilities 
for workers engaged in national defense industries,’* had contracted 
to sell state lands owned by it to various individuals. The Supreme 
Court ruled that although the municipality might enforce a tax against 


13 Supra note 1 
14117 U. S. 151, 6 Sup. Ct. 670, 29 L. ed. 845 (1886). 
15 For a note suggesting methods by which the United States may acquire 
state land see (1936) 24 Catir. L. Rev. 573. 
16 133 U. S. 496, 10 Sup. Ct. 341, 33 L. ed. 687 (1890). 
17 286 U. S. 547, 48 Sup. Ct. 371, 72 L. ed. 693 (1928). 
1840 Stat. 550, as amended, 40 Stat. 594 (1918), 40 U. S. C. $11 (1934). 
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the equitable owners of the land, it might not sell the land for delin- 
quent taxes while title remained in a corporation all the stock of which 
was owned by the United States. But the Court in United States v. 
Rickert,’® refused to allow a state to tax lands held in trust by the 
United States for the benefit of ward Indians. 

Where both title and beneficial interest were in a corporate instru- 
mentality of the United States, it has been held, Clallam County v. 
United States,?° that a state tax was not applicable to Federal prop- 
erty. This case is distinguishable, for the ground of the decision was 
that the property was “‘acquired and used for the sole purpose of pro- 
ducing a weapon for the war.” ** A later case, Lee v. Osceola and 
Little River Road Improvement District No. 1 of Mississippi County, 
Arkansas,?* reached the same result without reliance on the war 
power. In that case, after Lee and others had acquired title to cer- 
tain homestead lands from the United States, an attempt was made 
to reassess the lands for benefits accruing to the property during the 
time it had been owned by the United States. Forbidding enforce- 
ment of the assessment the Court said: “It was settled many years 
ago that the property of the United States is exempt by the Consti- 
TUTION from taxation under the authority of a state so long as the 
title remains in the United States . . . no state can interfere with 

. or embarrass . . . (the) exercise of the right of the United 
States to dispose of its public lands.” It has been held, United States 
v. Pierce County,” that taxes imposed upon land before acquisition by 
the United States do not amount to such an interference but constitute 
a valid lien on the premises. The Court indicated, however, that even 
in such a case “a subsequent tax sale by state officers . . . would be 
void.” ** 


19188 U. S. 432, 23 Sup. Ct. 478, 47 L. ed. 532 (1903). This case is distin- 
guishable upon the ground of the Federal government’s recognized duty toward 
ward Indians: “To tax these lands is to tax an instrumentality employed by 
the United States for the benefit and control of this dependent race, and to 
accomplish beneficent objects with reference to a race of which this court has 
said that ‘from their very weakness and helplessness, so largely due to the 
course of dealing with the federal government with them and the treaties in 
which it has been promised, there arises the duty of protection and with it the 
power.’” See also United States v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 
30 L. ed. 228 (1885). 

20 263 U. S. 341, 44 Sup. Ct. 121, 57 L. ed. 328 (1923). 

21 Ibid. Mr. Justice Holmes said in part: “It is unnecessary to consider 
whether the fact that the United States owned all the stock and furnished all 
the property to the corporation taken by itself would be enough to bring the 
case within the policy of the rule that exempts property of the United States.” 

22 268 U. S. 643, 45 Sup. Ct. 620, 69 L. ed. 1133 (1925). 

23 193 Fed. 529 (D. C. W. D. Wash. S. C. 1912). 

24 See also United States v. City of Buffalo, 54 F. (2d) 471 (C. C. A. 2d, 
1931). Cf. Surplus Trading Co. v. Cook, 291 U. S. 647, 50 Sup. Ct. 455, 74 L. 
ed. 1091 (1930), where the state reserved no jurisdiction over land ceded to the 
United States. Mr. Justice Van Devanter indicated, speaking for the majority 
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Where the state in ceding jurisdiction to the United States over 
a tract within its limits has reserved the right to tax it has been held 
in Fort Leavenworth Railroad Co. v. Lowe*® that the state may tax 
private property within the ceded area. In the Fort Leavenworth 
case the railroad company objected to an attempt to tax its property 
located within the limits of a United States military reservation. 
Kansas in the statute ceding jurisdiction over the reservation to the 
United States had expressly reserved the right to tax the railroad 
and other property within the reservation. The Court upheld the 
right of the state to impose the tax under the terms of the act of ces- 
sion. In his opinion in this case Mr. Justice Field considered at 
length the jurisdiction of the Federal government over land acquired 
by it. (Other than lands in the public domain ceded to the United 
States by certain of the original states and by foreign countries, inas- 
much as it has been customary for the United States to reserve title 
to such lands when admitting new states into the Union).”* As to 
the methods of acquisition he said: “It would seem to have been the 
opinion of the framers of the ConsTITUTION that, without the consent 
of the state, the new government would not be able to acquire lands 
within them; . . . Purchase with such consent was the only mode 
then thought of for the acquisition by the general government of title 
to lands in the state. . . . When the title is acquired by purchase by 
consent of the legislatures of the states, the Federal jurisdiction is 
exclusive of all state authority.” ** Recognizing that the intention 
of the framers with regard to acquisition of state lands by the na- 
tional government has not prevailed since the adoption of the Con- 
STITUTION, Mr. Justice Fields laid down two rules respecting state 
lands acquired without the consent of the state: (1) Lands acquired 
by the United States without such consent will be free from state 
jurisdiction if there be erected upon them forts, arsenals, or other 
public buildings; (2) but where lands so acquired cease to be used 
as Federal instrumentalities, “the legislative power of the state over 
the places acquired will be as full and complete as over any other 
places within her limits.” 


and citing State v. Mack, 23 Nev. 359, 47 P. 763 (1897), that even a reservation 
by a state may not prevent the vesting of exclusive jurisdiction in the United 
States over ceded territory. 

25114 U. S. 525, 5 Sup. Ct. 995, 29 L. ed. 264 (1885). 

26 For a case illustrating the effect of failure on the part of the United States 
to reserve jurisdiction over public lands when admitting a new state see United 
States v. McBratney, 104 U. S. 621, 26 L. ed. 869 (1881). 

27 CONSTITUTION OF THE UNITED States, Art. I, Sec. 8, cl. 17: “The Con- 
gress shall have power . . . To exercise exclusive legislation . . . over all 
Places purchased by the Consent of the Legislature in which the same shall be 
for the Erection of Forts, Magazines, Arsenals, Dock-yards, and other needful 
Buildings; .. .” 
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Where jurisdiction over state land is ceded to the United States 
upon the express condition that the United States may exercise ex- 
clusive jurisdiction only so long as the land is used for the purposes 
for which it is granted, jurisdiction over that part of the land leased 
by the United States for private use has been held to revest in the 
state. This was the ruling in Palmer v. Barrett.2* There the State 
of New York ceded land to the United States for use as a navy yard 
and naval hospital. A portion of the land was leased by the United 
States to the city of Brooklyn for use as a market place. It was held 
that state courts had properly exercised jurisdiction over a dispute 
concerning the right to occupy certain locations in the leased portion 
of the ceded area; jurisdiction over that portion of the area had re- 
verted to the state in accordance with the terms of the statute of 
cession. 

The cases reviewed suggest four methods by which the United 
States in the past has acquired state land: (1) by cession from the 
original states or from foreign countries; (2) by cession from a state 
for governmental use, as for example, a military reservation; (3) 
by purchase with the consent of the state; and (4) by purchase with- 
out the consent of the state. In addition the United States may 
acquire state land by condemnation*® and by succession in case of 
death.*° As to the latter, it is interesting to note the words of Chief 
Justice Hughes in Willicuts v. Bunn:** “Both the Congress and the 
states have the power to tax transfers or successions in case of death, 
and this power extends to the taxation by a state of bequests to states 
or their municipalities.” 

Obviously the means of acquiring state lands have multiplied far 
beyond the contemplation of the framers of the CONSTITUTION as rep- 
resented by Mr. Justice Field in the Fort Leavenworth Railroad Co. 
case.** Not only have the means of acquisition been expanded, but 
by the decision in City of Springfield v. United States,** the doctrine 
of governmental immunity has been stretched to cover the entire pe- 
riod of Federal ownership of state lands acquired by one of these 
means. The Court in the latter case achieved this result by reason- 
ing that the United States has a constitutional right** to dispose of 


28 162 U. S. 300, 16 Sup. Ct. 837, 40 L. ed. 1015 (1896). 

29 Kohl v. United States, 91 U. S. 637, 23 L. ed. 449 (1876) ; United States 
v. Gettysburg Electric Ry. Co., 160 U. S. 588, 16 Sup. Ct. 427, 40 L. ed. 596 

1896 


80 United States v. Perkins, 163 U. S. 625, 16 Sup. Ct. 1073, 41 L. ed. 287 
1896). 
' 31 282 U. S. 216, 225, 51 Sup. Ct. 125, 127, 75 L. ed. 304 (1931). 
82 Supra note 24. 
33 Supra note 9. 
34 CONSTITUTION OF THE Unitep States, Art. IV, Sec. 3, cl. 2: “The Con- 
gress shall have Power to dispose of and make all needful Rules and Regulations 
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all property acquired by it,** since the right of disposition is an ex- 
press constitutional power. It is therefore an essential function and 
as such may not be burdened or interfered with by the power of a 
state to tax. The result is a cordon sanitaire of governmental im- 
munity surrounding state lands owned by the United States. A state 
may not tax such lands except: (1) when equitable title has passed 
to a non-exempt person (even there the state may not conduct a valid 
tax sale of the land for nonpayment of taxes); and (2) where the 
state in ceding jurisdiction over land to the Federal government has 
expressly reserved the right to tax. It is true that Congress may 
and in a number of instances has consented to the payment of taxes 
or their equivalent to states,** but those instances seem more an ac- 
knowledgment of an obligation to the states than a munificent gesture. 


The real objection made to all attempts to impose taxes upon Fed- 
eral land is that any such tax would constitute a direct burden on the 
Federal government. In turn, the objection to burdening the Federal 
government by taxation is most familiarly expressed in the words 
of Chief Justice Marshall that “the power to tax involves the power 
to destroy.” The Supreme Court, however, has twice sanctioned Mr. 
Justice Holmes’ dissenting opinion in Panhandle Oil Co. v. Missis- 
sippi:** “But this Court which so often has defeated the attempt to 
tax in certain ways can defeat an attempt to discriminate or otherwise 
go too far without wholly abolishing the power to tax. The power to 
tax is not the power to destroy while this court sits.” Again Chief 
Justice Marshall urged in McCulloch v. Maryland,** and his words 
have been echoed by Mr. Justice Stone,*® that the exercise of the na- 
tional taxing power is subject to the restraint natural to those who 
tax themselves, but that no similar safeguard operates when a state 
attempts to tax a Federal instrumentality. The strength of this argu- 
ment is completely lacking where the tax is a nondiscriminatory tax 
levied upon land without regard to ownership. 


There remains the question as to whether the national government 
can be required to bear even a nondiscriminatory tax burden. But 
once the principle is accepted that the power to tax is not a destructive 
threat, the rationale of the objection seems to have been swept away. 


respecting the Territory or other Property belonging to the United States; and 
nothing shall be so construed as to Prejudice any Claims of the United States, 
or of any particular state.” 

35 Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 56 Sup. Ct. 466, 
80 L. ed. 688 (1936). 

S . R. Doc. No. 111, 76th Cong., 1st Sess., supra note 8 at p. 8 and 

statutes there cited. 

87 277 U. S. 218, 48 Sup. Ct. 451, 72 L. ed. 857 (1928). 

38 Supra note 1. 

89 Supra note 4. 


6 
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The question is then reduced to one of degree and seems suitable for 
the exercise of judicial discretion.*° 


In practical effect a decision such as that in the City of Springfield 
case** withdraws wealth from the reach of the state’s taxing power 
at a time when the financial needs of the state are heavy,** and simul- 
taneously bestows upon the Federal government a competitive advan- 
tage as a landlord.* 


At the same time the less fortunate non-exempt landowners may 
very probably bear the cost of the benefit theoretically granted the 
United States in the form of higher tax rates.** It is not difficult to 
suppose that the benefit thus conferred is passed on to the private 
lessee of the national government. In the Gerhardt case*® and more 
recently in the O’Keefe case*® the Supreme Court has pointed out 
that the expansion of one government’s immunity is at the expense 
of the other’s taxing power and that often the immunity benefits the 
individual rather than the government.*” 


Finally, even conceding that a tax on Federal property which would 
have to be paid by the Federal treasury would be an unconstitutional 
burden, it is possible to attack the effect produced by decisions such 


40 See the dissenting of Mr. Justice Holmes, supra note 36. 

41 Supra note 9. 

42 See the concurring opinion of Mr. Justice Frankfurter, supra note 5. 

43 In Helvering v. Gerhardt, supra note 4, Mr. Justice Stone said: “. . . it 
is not ordinarily necessary to confer on the state a competitive advantage over 
private persons in carrying on the operations of its government . . . The state 
and national governments must coexist. Each must be supported by taxation 
of those who are citizens of both. The mere fact that the economic burden of 
such taxes may be passed on to a state government and thus increase to some 
extent . . . the expense of its operations infringes no constitutional immunity. 
Such burdens are but normal incidents of the organization within the same ter- 
ritory of two governments, each possessed of the taxing power.” 

44 See (1934) 44 Yate L. J. 326. 

45 Supra note 4. 

46 Supra note 5. 

47 The recent case of O’Malley v. Woodrough, 59 Sup. Ct. 838 (U. S. 1939), 
although not involving the question of intergovernmental tax immunity, provides 
an interesting comment on judicial tax immunity. See (1939) 8 Gro. WasH. 
L. Rev. 111. In that case the Supreme Court held that to require a Federal 
judge to pay a Federal income tax upon his judicial salary in accordance with 
an act of Congress passed prior his appointment was not a diminution of com- 
pensation within the prohibition of Art. III, Sec. 1 of the Constitution. Mr. 
Justice Frankfurter speaking for a majority of the Court said: “To suggest 
that it (a general, nondiscriminatory income tax) makes inroads upon the 
independence of judges who took office after Congress had thus charged them 
with the common duties of citizenship, by making them bear their aliquot share 
of the cost of maintaining the government, is to trivialize the great historic ex- 
perience on which the framers based the safeguards of Art. III, Sec. 1.” Be- 
cause of the limited scope of the questions presented to the Court, the O’Malley 
case cannot be said to overrule Evans v. Gore, 253 U. S. 245, 40 Sup. Ct. 550, 
64 L. ed. 887 (1920). Nevertheless, dictum in the decision and the increasing 
liberal tendencies of the Supreme Court give strength to the speculation that 
when the question is properly presented Evans v. Gore will be overruled. 
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as that in the City of Springfield case.** Where state land, abandoned 
for strict governmental purposes, provides a net return to the United 
States so that the tax could in effect come out of that return, it is 
difficult to see that a nondiscriminatory tax would constitute a serious 
interference with Federal activity.*® Roy D. CAMPBELL, JR. 


LEGISLATIVE PRICE-FIXING AND THE COMPETITIVE BIDDING 
REQUIREMENT IN GOVERNMENT CONTRACTS 


The increase in direct price fixing by legislative enactment by both 
the Federal and state governments, has given rise to a direct con- 
flict between the laws of the United States and those of the states. 
Such legislation in its usual form establishes a minimum price which 
must be charged for the commodity on which the price is set. As 
applied to competitive bidding requirements for government con- 
tracts, the natural result is that each bid submitted in response to 
an advertisement for a governmental purchase will be identical in 
price with every other bid, as each bidder will bid the minimum that 
the law allows in an effort to get the contract awarded to him. When 
identical bids are received, however, the primary basis on which the 
contract should be awarded is removed, defeating the purpose of 
competitive bidding statutes, as the price differential in the bids sub- 
mitted is the main factor, all other things being equal, in determin- 
ing the award of the contract. 

This situation was directly passed on by the District Court of the 
District of Columbia in City of Atlanta v. National Bituminous Coal 
Commission,’ in which the city of Atlanta claimed that the minimum 
prices fixed for bituminous coal by the Commission should not be 
applied to purchases by the city for its own use. The court upheld 
the price fixing provisions of the National Bituminous Coal Act of 
1937, and also held that the prices promulgated by the Commission 
were applicable to the city even though it was a governmental sub- 
division of the state. 

On the other hand, there are several opinions of the Comptroller 
General seemingly reaching a different result as to the application 
of a state price fixing statute to purchases by the Federal govern- 


48 Supra note 9. 

49 See (1932) 81 U. or Pa. L. Rev. 194. 

126 F. Supp. 606 (D. C. 1939). This case was appealed to the Supreme 
Court of the United States, but was dismissed on the ground that the city had 
not shown that it had been injured by the Act, and that consequently it did 


not have a justiciable interest sufficient to maintain the action. City of Atlanta 
v. Ickes, 60 Sup. Ct. 170 (U. S. 1939). 
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ment. In the first of these opinions? it was held that funds would 
not be approved for awards made for the purchase of milk by the 
United States for use in a Veterans’ hospital when the advertise- 
ment for the bids provided that it had to be shown by the bidder 
that he had complied with a Pennsylvania statute which set a mini- 
mum price on the sale of milk. Another opinion® held that a New 
York law fixing the price of milk should not be apptied to a purchase 
by the United States for use in a hospital. In a third opinion* the 
Comptroller General held that government purchasing agents may not 
be authorized or required to reject bids for furnishing coal to the 
government merely because the price submitted in the bid was be- 
low the minimum price established pursuant to the National Bitu- 
minous Coal Act. These three opinions apply a different approach 
to the question than that used by the court in the Atlanta case, but 
the authorities are as yet too scarce to determine definitely what 
the result will be. The question will undoubtedly become of increas- 
ing importance if the present trend in both state and national gov- 
ernments toward a more stringent regulation of business and the 
resulting fixing of minimum prices is continued for any length of time. 

If such legislation is to be applied to purchases by the different 
governments, the natural result will not only be increased prices 
to those governments over what they would ordinarily have to pay, 
but principally will be a loss of the protection of the public interest 
in public purchases for which the competitive bidding statutes were 
designed. These statutes were passed to throw a protection around 
purchases of supplies and materials for the use of a government by 
guarding against possible dishonesty or gullibility of purchasing of- 
ficials. To a certain extent it was intended to take away some of 
the discretion of the agent purchasing the materials or supplies and 
substitute a system of open competition by which the bidders them- 
selves, acting individually in the submission of their bids, would de- 
termine the price to be paid, in that the lowest of the bids that met 
the requirements, and was made by a responsible bidder who could 
be trusted to carry out the contract expeditiously, would be accepted. 
The purpose was to prevent collusion or favoritism, and to prohibit 
an individual or group of individuals from controlling the price at 
which the government would purchase. The question here is wheth- 
er the result should be the same when a separate and distinct gov- 
ernment is attempting to control the price of the purchases instead 
of an individual. 


216 Ops. Comp. Gen. 348 (1936). 
317 Ops. Comp. Gen. 287 (1937). 
4Comp. Gen. Dec. B-5668, Oct. 26, 1939. 
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The Supreme Court in recent years has completely changed the 
criterion for determining the constitutionality of price fixing legis- 
lation under the Fourteenth and Fifth Amendments. The earlier 
cases treated the right of the owner to set the price on a commodity 
sold by him as an inherent attribute of the property itself, and as 
such it was within the protection of the due process clauses of the 
Fourteenth and Fifth Amendments. Thus, in Williams v. Standard 
Oil Co.,> the Supreme Court, after saying that a state cannot fix 
the price at which goods are to be sold unless the business or prop- 
erty is affected with a “public interest,” went on to say that to be 
in “the public interest,” the business must be such as to justify the 
conclusion that it has been devoted to a public use and its use thereby 
in effect granted to the public. The Court said that a business is 
not affected with a public interest merely because it is large or the 
public is warranted in having a feeling of concern in respect of 
its maintenance. This definition in effect really required the busi- 
ness to be a public utility before the state could fix the price at which 
it could be sold. In Ribnik v. McBride® the Court said that the 
power to regulate is distinct from the power to fix the price, and 
even though the state may regulate, it might not be able to fix the 
price as that is a much more serious invasion of the right of property. 

Under a new line of cases, however, beginning with Nebbia v. 
New York,’ the Court has changed its policy and allowed price fix- 
ing under the police power of the state. The private character of 
the business is no longer a bar, and it is only necessary that the leg- 
islation be not arbitrary, discriminatory, or demonstrably irrelevant 
to the policy which the legislature is free to adopt. In the Nebbia 
case, the Court held that milk was affected with “a public interest.” 
It was not necessary that it be held a public utility before the state 
legislature could regulate the price at which it was to be sold. The 
Court said that property became clothed with a “public interest” 
when it was used in such a manner as to make it of public conse- 
quence and to affect the community at large. “Thus undertood, 
‘affected with public interest’ is the equivalent of ‘subject to the po- 
lice power’; and it is plain that nothing more was intended by the 
expression.” The Court went on to say that “there is no closed 
class or category of businesses affected with a public interest, and 








5278 U. S. 235, 49 Sup. Ct. 115, 73 L. ed. 287 (1929). See also Tyson & 
Bros. v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1927), in which 
the Court said that the power to regulate prices does not exist in respect to 
merely private property or business, but exists only where the property or 
business involved has become affected with a “public interest.” 

6277 U. S. 350, 48 Sup. Ct. 545, 72 L. ed. 913 (1928). 

7291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). See also Hegeman 
Farms Corp. v. Baldwin, 293 U. S. 163, 55 Sup. Ct. 7, 79 L. ed. 259 (1934). 
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the function of the courts . . . is to determine in each case whether 
circumstances vindicate the challenged regulation as a reasonable ex- 
ertion of governmental authority, or condemn it as arbitrary or dis- 
criminatory . . . The phrase ‘affected with a public interest’ can, 
in the nature of things, mean no more than that an industry, for ade- 
quate reason, is subject to control for the public good.” ® 

The Supreme Court has also carried this theory over into the Fed- 
eral field, and has allowed the Federal government to fix prices with 
the same freedom as that given to the state governments by the Nebbia 
case. Thus in United States v. Rock Royal Co-op.,® the Court held 
that “The authority of the Federal government over interstate com- 
merce does not differ in extent or character from that retained by 
the states over intrastate commerce.” 

Then in Wallace v. Hudson-Duncan & Co.,° it was held that 
an indirect price fixing of commodities under the Agricultural Ad- 
justment Act was valid. The Court said, “Price fixing, when em- 
ployed by Congress, as well as when employed by the state legislatures, 
is gauged by the same standard as other regulation in the exercise 
of governmental powers, namely, the standard of reasonableness.” 

It should also be noticed that the state Fair Trade Acts, while 
not directly legislative price fixing, do allow the fixing of prices by 
contract between the parties under legislative sanction. The resale 


price agreed on is binding even on third parties if they have notice 
of the restriction, and thus the effect is the same, at least in respect 
to competitive bidding for government purchasing, as if the state had 
directly fixed the price at which the commodities were to be sold. 
The Illinois Fair Trade Act, which is similar to most of the acts, 
was upheld in Old Dearborn Distributing Co. v. Seagram-Distillers 
Corp. 


8See Ronrinc, Carter, West, & Hervey, BUSINESS AND GovERN MENT (2d 
ed. 1933, p. 39, where in speaking of the Nebbia case, it was said, “The due 
process clause of the Fourteenth Amendment is not violated by statutes or 
administrative orders unless they are arbitrary, discriminatory, or plainly irrel- 
evant to their announced purpose. As a result of the decision price-fixing is 
no longer regarded as permissible only in times of emergency. The state may 
pass price-fixing legislation in the same way as it enacts any other regulatory 
measure, as a part of its police power, whenever the welfare of the people 
reasonably requires it.” 

See also Rottschaefer, The Field of Governmental Price Control (1926) 35 
Yate L. J. 438; Goldsmith and Winks, Price Fixing: From Nebbia to Guff 
(1936) 31 IL. L. Rev. 179; Hamilton, Affectation with Public Interest (1930) 
39 Yate L. J. 1089; Hale, The Constitution and the Price System: Some 
Reflections on Nebbia v. New York (1934) 34 Cor. L. Rev. 401. 


9 307 U. S. 533, 59 Sup. Ct. 993, 83 L. ed. 1446 (1939). The Court held that 
the minimum prices on milk, set by an order of the Secretary of Agriculture 
under the Agriculture Marketing Agreement Act of 1937 were valid. 


1098 F, (2d) 985 (C. C. A. 9th, 1938). 
11299 U. S. 183, 57 Sup. Ct. 139, 81 L. ed. 109 (1936). 
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Almost without exception every political subdivision of the states, 
the states themselves, and the Federal government, require that the 
regular purchases of supplies for a government shall be by competi- 
tive bidding.** The requirement usually is that there shall be an 
advertisement for bids which shall contain a reasonably definite stand- 
ard so as to fairly enable a bidder to know exactly what is being 
bid for, and also to enable all bidders to bid on the same thing so 
that the competition will be fair. The statutes are universally held 
to be mandatory in that there must be an advertisement for bids 
in all cases where the statute requires it.* The usual requirement 
is that the contract be awarded to the “lowest responsible bidder” 
or the “best bidder” or the “lowest and best bidder,” but the decision 
as to which of the bidders is the “lowest responsible bidder’’ is almost 
invariably left to the discretion of the purchasing agent or commis- 
sion.1* As was stated in State v. Board of Commissioners,® “The 
term ‘responsible’ is not, however, limited to pecuniary ability . 
but pertains to many other characteristics of the bidder, such as 
his general ability and capacity to carry on the work, his equipment 
and facilities, his promptness and the quality of work previously 
done by him, his suitability to the particular task, and such other 
qualities as are found necessary to consider in order to determine 
whether or not, if awarded the contract, he could perform it strictly 
in accordance with its terms.” The mere fact that the purchasing 
agent has discretion as to which is the lowest responsible bidder, 
however, does not authorize him to dispense with competitive bids 
altogether. This was decided in McRoberts v. Ammons,’* where 
the court stated that “The fallacy of the defendants’ contention lies 


12 The Federal statute, R. S. § 3709, 41 U. S. C. §5 (1934), provides, “Ex- 
cept as otherwise provided by law all purchases and contracts for supplies or 
services, in any of the departments of the government, and purchases of Indian 
supplies, except for personal services, shall be made by advertising a sufficient 
time previously for proposals respecting the same, when the public exigencies do 
not require the immediate delivery of the articles, or performance of the service. 
When immediate delivery or performance is required by the public exigency, the 
articles or service required may be procured by open purchase or contract, at 
the places and in the manner in which such articles are usually bought and 
sold, or such services engaged, between individuals.” This statute has been 
amended frequently to provide for special situations. The various state statutes 
are usually very detailed to meet the different situations arising in the different 
states. It would be impossible to list them all here. 


13 Wilmott Coal Co. v. State Purchasing Commission, 246 Ky. 115, 54 S. W. 
(2d) 634 (1932); Ellison v. Olliver, 147 Ark. 252, 227 S. W. 586 (1921); 
Washburn Coal Co. v. Murphy, 54 N. D. 113, 208 N. W. 837 (1926). 

14 State v. Board of Commissioners, 105 Neb. 570, 181 N. W. 530 (1921); 
O’Brien v. Carney, 6 F. Supp. 761 (Mass. 1934); Pallas v. Johnson, 100 Colo. 
449, 68 P. (2d) 559 (1937); Higgins v. Green, 56 R. I. 330, 185 A. 686 
(1936) ; Kandel v. Greene, 236 App. Div. 756, 260 N. Y. S. 502 (1932). 

15105 Neb. 570, 181 N. W. 530 (1921). 

16 104 Colo. 96, 88 P. (2d) 958 (1939). 
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in the circumstance that the discretion attendant upon the consid- 
eration of competitive bids actually received cannot, logically, create 
a discretion to dispense with the receiving of bids as required by 
the statute. To so permit would be to nullify the intent and effect 
of the legislative act.” Nearly all the statutes provide that the com- 
petitive bidding requirement may be dispensed with in the case of 
an emergency, or as the Federal statute puts it, in the case of a public 
exigency.'’ To be within the emergency exception as construed by 
the courts, however, the time element must be present, which would 
not necessarily be the situation in the case of a price fixing statute, 
and consequently that limitation would not help in such a situation. 
To be an emergency the thing purchased must be necessary, and must 
be necessary immediately. 

Although the purchasing agent is given discretion in determining 
the lowest responsible bidder, still the primary criterion was intended 
by the statutes to be the price differential in the bids, and unless 
the lowest bidder is found to be not responsible, he must get the 
bid if the law is to be complied with. If the bids received are identi- 
cal as to the price to be charged, the primary criterion for the award- 
ing of the contract is removed and the purchasing agent must fall 
back on some other method of choosing the bidder to whom the con- 
tract is to be awarded. ** 





17 Stevens v. United States, 2 Ct. Cl. 95 (1866); Maury v. United States, 
2 Ct. Cl. 68 (1866) ; Crowell v. United States, 2 Ct. Cl. 501 (1866); Brady v. 
United States, 3 Ct. Cl. 203 (1867); Cobb v. United States, 9 Ct. Cl. 291 
(1873); Moran Bros. Co. v. United States, 39 Ct. Cl. 486 (1904); United 
States v. Speed, 8 Wall. 77, 19 L. ed. 449 (1868); American Smelting and 
Refining Co. v. United States, 259 U. S. 75, 42 Sup. Ct. 420, 66 L. ed. 833 
(1922) ; United States v. Heller, 1 F. Supp. 1 (Md. 1932) (All holding that 
supplies for the army or war materials were public exigencies under the facts 
in each case). United States v. Belridge Oil Co., 13 F. (2d) 562 (C. C. A. 9th, 
1926) (Oil lease a public exigency because of drilling on adjacent privately 
owned land). Good Roads Machinery Co. v. United States, 19 F. Supp. 652 
(Mass. 1937) (Road machinery needed in connection with emergency relief 
of ar. North River Electric Light Co. v. New York, 48 App. 
Div. 14, 62 N. S. 726 (1900) (Temporary street lighting). Sheehan v. 
New York, 37 Misc. R. 432, 75 N. Y. S. 802 (1902) (Material for park green- 
house when immediate possibility of frost). 


18 Report of the Federal Trade Commission on Steel Sheet Piling, 1936, 
quoting from a report to the Secretary of the Interior by a purchasing agent 
on a government construction project when identical bids had been submitted. 
“A separate disc representing each bidder was put in a receptacle from which 
I, personally, drew the one name. The discs were new and were drawn from 
the pile by one of the representatives, handed to one of my assistants, who 
marked the names of the bidders on them, showed the representatives that all 
bidders were represented by discs, dropped them into a receptacle in their 
close presence. The receptacle was elevated by another member of my organi- 
zation and, reaching over my head, I drew the Inland disc from the receptacle. 
All representatives were entirely satisfied, though naturally four of them were 
disappointed.’ 

See also the statement of Secretary Ickes at the Hearings before the Senate 
Committee on Interstate Commerce on S. 4055 (Antibasing Point Bill) (1936), 
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The real difficulty arises when there is no other logical basis for 
awarding the contract, as when the product is one not open to com- 
petition in quality or service, which is the case in much of the gov- 
ernment purchasing. Furthermore, the law usually requires that 
the advertisement for bids should very narrowly classify the product 
to be purchased, and any bids coming within that classification would 
have to be the same in quality..® If there is evidence of collusion 
on the part of the bidders, showing an attempt to control the award 
of the contract, all of the bids will be rejected, and the submission 
of identical bids has been held to be evidence of such collusion.*° 
Thus in an opinion of the Attorney General** it was held that the 
Director of Procurement would be fully justified in reaching the 
conclusion that bids were prima facie the result of collusive action 
and of a combination in restraint of trade when identical bids were 
submitted by fourteen different and presumably independent com- 





page 286, “The persistent submission by manufacturers and vendors of identical 
proposals in response to invitations has made it practically impossible for the 
government to comply with section 3709, Revised Statutes, which provides that 
awards must be made on the basis of competitive bids.” Also on page q 
where he was asked how the government arrived at who was the low bidder when 
the bids were identical, he stated, “Well, we have different methods, but I do 
not know how successful any one of them is. In connection with reclamation 
projects, in the case of identical bids on steel and its products, the successful 
bidder has been chosen by lot. In the case of cement, some time ago I gave 
orders that where bids were identical the order should go to the cement 
manufacturer farthest removed from the project, on the theory that we would 
get a little extra railroad employment out of it anyhow.” 
(1936 ey before the Senate Interstate Commerce Committee on S. 4055 
teal Shipstead. When you send out specifications inviting bids on 
government projects, those specifications make it necessary for all bidders 
to comply with them as to quality of material, I take it. 
“Secretary Ickes. That is correct. 
“Senator Shipstead. So the only way there could be competition would 
be in the matter of price? 
“Secretary Ickes. That is right. 
easel Shipstead. And under that system there is no competition at 
all? 
“Secretary Ickes. I would say not.” 


20 In a different approach to the problem of identical bids submitted to a gov- 
ernment agency, the Federal Trade Commission has issued numerous complaints 
charging price fixing and submission of identical bids to governmental organ- 
izations. See Docket Nos. 2967, 3092, 3317, 3319, 3393, 3519, 3591, 3643, 3690, 
3760, 3868, 3929, 3958, 4034, and 4036 ‘for illustrative examples of recent action. 


21 Opinion No. 23 (Vol. 39) of the Attorney General, Aug. 10, 1937. See 
also Opinion of the Attorney General No. 14, (Vol. 39) June 30, 1937. There 
it was said that all bids in response to an invitation for a government con- 
tract should be rejected by the Director of Procurement of the Treasury De- 
partment if “he is convinced that all bids received are the result of collusion on 
the part of bidders and that the government thereby has been deprived of the 
benefits conferred upon it by Section 3709 of the Revised Statutes (the purpose 
of which is to secure to the government the benefits of competition and prevent 
collusion), and his convictions are supported by evidence so clear and convincing 
. to lead a man of ordinary judgment and prudence definitely to the same con- 
clusions.” 
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panies on a large number of different sizes of tires and tubes, and that 
consequently all the bids should be rejected. 

There is a very well recognized and ancient rule of construction 
of statutes that would seem to be particularly applicable to the pres- 
ent question. That doctrine is that the general words of a statute 
are not to be applied to the sovereign unless expressly made so to 
apply in the statute itself.2? It has been applied to a great variety 
of different regulatory statutes. 

The rule seems to be founded on two concepts, first, that the sov- 
ereign authority of the country should not be bound by the words 
of a statute unless named therein if the statute tends to restrain or 
diminish the powers, rights, or interests of the sovereign,”* and sec- 
ondly, that the laws are made for the citizens of the state, and not 
for the sovereign unless the sovereign is expressly named in the 
statute in such a way as to be bound by it. As to the latter, Justice 
Story in United States v. Hoar,** which is one of the leading cases 
on the subject and also one of the earliest, stated, “Where the gov- 
ernment is not expressly or by necessary implication included, it 
ought to be clear from the nature of the mischiefs to be redressed, 
or the language used, that the government itself was in contempla- 
tion of the legislature, before a court of law would be authorized 
to put such an interpretation upon any statute. In general, acts of 
the legislature are meant to regulate and direct the acts and rights 
of citizens; and in most cases the reasoning applicable to them ap- 
plies with very different, and often contrary force to the government 
itself. It appears to me, therefore, to be a safe rule founded in the 
principles of the common law, that the general words of a statute 
ought not to include the government, or affect its rights, unless that 
construction be clear and indisputable upon the text of the act.” Thus, 
in general, neither a state nor the Federal government would be 
very likely to apply its own price fixing statute to its own purchases.” 


22 United States v. Herron, 20 Wall. 251, 22 L. ed. 275 (U. S. 1874); The 
Dollar Savings Bank v. United States, 19 Wall. 227, 22 L. ed. 80 (U. S. 1874) ; 
In re Tidewater Coal Exchange, 280 Fed. 648 (C. C. A. 2d, 1922); State 
Land Board v. Campbell, 140 Ore. 196, 13 P. (2d) 346 (1932); O’Berry v. 
Mecklenburg County, 198 N. C. 357, 151 S. E. 880 (1930); Lossman v. City 
of Stockton, 6 Cal. App. (2d) 324, 44 P. (2d) 397 (1935) ; Balthasar v. 
Pacific Electric Ry. Co., 187 Cal. 302, 202 Pac. 37 (1921) ; Nelson v. McKen- 
zie-Hague Co., 192 Minn. 180, 256 N. W. 96 (1934) ; State Highway Com- 
mission v. Smith, 250 Ky. 269, 62 S. W. (2d) 1044 (1933); State v. City of 
Milwaukee, 145 Wis. 131, 129 N. W. 1101 (1911); City of Milwaukee v. 
McGregor, 140 Wis. 35, 121 N. W. 642 (1909). 

23 United States v. Herron, supra note 22. 

2426 Fed. Cas. 329 (C. C. Mass. 1821). 


25 Opinion of the Comptroller General, supra note 4. The Comptroller Gen- 
eral said in speaking of the Bituminous ‘Coal Act of 1937, “But as against any 
conclusion that it was intended to apply to the government, or to burden the 
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The same reasoning though, seems to apply with as much force 
to the application of the price fixing statute of a state to the Federal 
government, or that of the Federal government to a state, as it would 
be just as much of a burden on the powers and rights of a sovereign 
whether imposed by its own statute or by the statute of another sov- 
ereign. Furthermore, the entire doctrine is based on the presumed 
intention of the legislature in passing the statute, and it would be 
at least unusual for either the state or the Federal government to 
pass a statute and intend to have it apply to the other without ex- 
pressly saying so. Moreover, this interpretation is not without prec- 
edents to sustain it. From the very earliest history of this country, 
the courts have refused to apply a state statute of limitations to either 
the state or Federal governments unless it was clearly shown that 
an intention that it was to be applied to that government had been 
manifested.** Further, in New York v. Irving Trust Co.,?" it was 
held that neither the United States nor a state should be bound by 
a time limitation in the Federal Bankruptcy Act, as they were not 
mentioned in the statute that set up the limitation. The Court made 
no distinction between a state and the Federal government in this 
respect, even though the ConsTITUTION makes the Federal power su- 
preme in the bankruptcy field. 


In California v. United States,** the Circuit Court of Appeals ex- 


pressly said that the Federal statute involved should not be applied 
to the State of California, as the state was not mentioned in the 
statute. In that case suit was brought against the state, which owned 
and operated a railroad, for a violation of the Federal Safety Ap- 
pliances Act. It was contended that the above doctrine did not apply 
to any but the enacting sovereign, but the Court rejected this, citing 


government by prohibiting sales to, or contracts with, the government at 
less than code prices, stands the familiar canon of statutory interpretation that 
the sovereign is not affected unless expressly named or included by necessary 
implication in statutory provisions, particularly where the effect would be to 
restrict or deprive the sovereign of existing rights or interests.” 


26 Hoar v. United States, supra note 24; Thompson v. United States, 98 
U. S. 486, 25 L. ed. 194 (1878); United States v. Nashville, Chattanooga & 
St. Louis Railway Co., 118 U. S.°120, 6 Sup. Ct. 1006, 30 L. ed. 81 (1886) ; 
Stanley v. Schwalby, 147 U. S. 508, 13 Sup. Ct. 418, 37 L. ed. 259 (1893); In 
re Smathers Will, 249 App. Div. 523, 293 N. Y. S. 314 (1937). <A snunicipal 
corporation is generally not considered such a sovereignty as to be within this 
rule. Metropolitan R. Co. v. District of Columbia, 132 U. S. 1, 10 Sup. Ct. 
19, 33 L. ed. 231 (1889); Los Angeles v. Los Angeles County, 9 Cal. (2d) 
624, 72 P. (2d) 138 (1937): Brown v. Board of Education, 148 Okla. 97, 298 
Pac. 249 (1930) (cities). Montgomery County v. Montgomery, 195 Ala. 197, 
70 So. 642 (1916) (county). Hatcher v. State, 125 Tex. 84, 81 S. W. (2d) 
499 (1935) (school district). 


27 288 U. S. 329, 53 Sup. Ct. 389, 77 L. ed. 815 (1933). 
2875 F. (2d) 41 (C. C. A. 9th, 1935). 
















964 





THE GEORGE WASHINGTON LAW REVIEW 


United States v. Hoar*® and New York v. Irving Trust Co.*° This 
case was then taken to the Supreme Court of the United States, 
which reversed the decision,** holding the state liable as any other 
common carrier for a violation of the Act. The Court relied heavily 
on the interstate commerce clause, which gives the Federal govern- 
ment supremacy in this field. The state had subjected itself to the 
commerce power by engaging in interstate commerce. The Court 
said, “The Federal Safety Appliance Act is remedial, to protect em- 
ployees and the public from injury because of defective railway ap- 
pliances . . . and to safeguard interstate commerce itself from 
obstruction and injury due to defective appliances upon locomotives 
and cars used on the highway of interstate commerce . . . The 
danger to be apprehended is as great and commerce may be equally 
impeded whether the defective appliance is used on a railroad which 
is state-owned or privately-owned.” 

The Court then cited South Carolina v. United States,’ in which 
it was held that a state dealing in liquors was subject to a Federal 
tax, even though not mentioned in the statute, and went on to say 
that the canon of construction that a sovereign is presumptively not 
intended to be bound by its own statute unless named in it was merely 
a presumption in aid of a consistent construction of statutes when 
the purpose is in doubt, but that it did not require that the aim of 
a statute, fairly to be inferred, was to be disregarded merely because 
not explicitly stated. The Supreme Court decision can be distin- 
guished from the present case on at least three grounds, namely, 
the Court there rightly treated the doctrine as merely an aid in con- 
struction to use in determining the intent of the legislature, and found 
a contrary intent in that from the nature of the act the states were 
not to be exempt from the operation of the statute. The Court also 
was influenced by the fact that the question was one of interstate 
commerce, in which field the Federal power is controlling over that 
of the states, and lastly that the state had really gone into private 
business in operating the railroad. In other words the problem did 
not arise as between two equal sovereigns. Even though the Court 
did say that it would make no difference whether this was a govern- 
mental function or not, as the interstate commerce clause gave power 
over the state as well as an individual, still the fact that it did have 
some effect on the Court is shown by the citation of the case of South 


29 Supra note 24. 
30 Supra note 27. 


31 United States v. California, 297 U. S 175, 56 Sup. Ct. 421, 80 L. ed. 567 
(1935). 


32199 U. S. 437, 26 Sup. Ct. 110, 50 L. ed. 261 (1905). 
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Carolina v. United States.** Moreover, in California Iron Yards 
Co. v. Commissioner of Internal Revenue,** the Circuit Court of 
Appeals held that a state statute was not to be applied to the United 
States. There the state statute suspended the operations of any 
corporation which had not paid its license tax and provided that 
no corporate act could be done. The corporation in this case did 
not pay its tax, but although the state law forbade any corporate 
action, a waiver of a time limitation on a tax claim due to the United 
States was held valid, even though the waiver was made after the 
state statute had suspended the corporate functions. The Court 
found that the entire purpose of the statute was to punish the cor- 
poration for its default, and not to interfere with the enforcement 
of a similar right of the Federal government in connection with the 
collection of taxes due to it. The Court said, “It is a fundamental 
rule of construction that general language in a statute does not apply 
to the sovereign. . . . It would seem to follow from this principle 
that contracts entered into by the delinquent corporation with the 
representatives of the Federal government in the exercise of their 
power under the laws of the United States would not be included 
in the class of contracts thus declared void by the state legislature.” 
The reasoning in this case would seem to be particularly applicable 
to the present question as a price fixing law of another state would 
very seriously interfere with the purchases of a state, and the power 
to purchase is very definitely a valid incidental power, if properly 
exercised, of both the Federal and state governments. While of course 
this is only a rule of construction to aid in determining the intent of 
the legislature, it has been frequently applied as almost a rule of 
substantive law, and would at the very least set up a strong presump- 
tion that the enacting legislature did not intend to have the statute 
apply to a sovereign. This presumption would have to be overturned 
by showing a contrary intent, either by an express inclusion in the 
statute, or by other language which would necessarily lead to the 
conclusion that it was the real intent to have the price fixing statute 
apply to a state or the Federal government. There would seem to be 
no real reason why the rule should not apply to another sovereign as 
much as to the enacting sovereign in a question such as this, as it 
would certainly be just as much of a restriction on the purchasing pow- 
ers of the other sovereign as the enacting sovereign. Moreover, even 
in the Supreme Court opinion in United States v. California,** the 


83 Td. 


84 California Iron Yards Co. v. Commissioner of Internal Revenue, 47 F. 
(2d) 514 (C. C. A. 9th, 1931). 


85 Supra note 31. 
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Court did not say that the rule should not apply to any but the enacting 
sovereign ; but that the entire presumption of intent, no matter to what 
sovereign it was applied, was overthrown by an intention that it should 
apply to state governments as much as to individuals. It would cer- 
tainly be an invasion of the rights and powers of the purchasing gov- 
ernment to apply another states’ price fixing law to the first states’ 
purchases, and this was one of the basis on which the above rule of 
construction was originally formulated. 

A strong analogy to the question under consideration is presented 
by the intergovernmental tax immunity cases, which have lately been 
so much discussed. This doctrine was originally formulated by Chief 
Justice Marshall in the famous case of McCulloch v. Maryland,** in 
which it was held that Maryland could not tax the notes issued by the 
Bank of the United States, as that would be allowing the state to inter- 
fere with and burden an instrumentality through which the Federal 
government was exercising a lawful function. The doctrine was ex- 
tended in Collector v. Day,** which, supposedly following the 
McCulloch case, held that a Federal income tax could not be imposed 
on a state judge’s salary. This last case has recently been overruled, 
and the whole doctrine given a thorough over-hauling by the Supreme 
Court. Thus in James v. Dravo Contracting Co.,°* the Court held 
that a contracting company doing work for the United States was 
not exempt from an income tax laid by the state. 


The Court pointed out that this was a non-discriminatory tax, and 
that it was imposed on a private contractor and not on an instrumen- 
tality of the United States. The Court felt that the mere fact that the 
tax might indirectly increase the cost to the United States was not 
material as long as it was not a burden on one of the functions of the 
Federal government. A year later the Court in Helvering v. Ger- 
hardt,* sustained a Federal income tax on the salary of an employee 
of the Port of New York Authority on the ground that the function 
of the Authority was not an essential function of the state. Finally, 
in Graves v. New York ex rel. O’Keefe,*° the Court expressly over- 
ruled the case of Collector v. Day,** and held that a state could consti- 
tutionally impose an income tax on an employee of H. O. L. C., on 
the ground that the income tax was not imposed on the functioning 
of the governmental agency, but was merely measured by the compen- 
sation received by the taxpayer for his services, and thus was not a 


364 Wheat. 316, 4 L. ed. 579 (U. S. 
8711 Wall. 113, 20 L. ed. 122 (U. 1 
88 302 U. S. 134, 58 Sup. Ct. 208, 2. 
89 304 U. S. 405, 58 Sup. Ct. 969, 82 L. 
40 306 U. S. 466, 59 Sup. Ct. 595, 83 L. 
41 Supra note 37. 


dy 
155 (1937). 
1427 (1938). 
ed. 927 (1939). 


871). 
ed. 1 
ed. 1 
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burden or interference with the Federal government. The immunity 
would merely benefit the employee and at the same time would seri- 
ously restrict the taxing power of the state. The tax immunity doc- 
trine was not completely repudiated, however, as is shown by the case 
of Pittman v. H. O. L. C.,** in which the Supreme Court held invalid 
a state tax on the recording of a mortgage by the governmental au- 
thority. Both the mortgage and its recordation were essential parts 
of the loaning power which was the primary function of the authority. 
This was a governmental function and could not be burdened in this 
way by the state, especially since Congress had expressly stated in the 
Act that its activities were to be immune from state taxation. Thus the 
doctrine of intergovernmental tax immunity still stands, as limited by 
the above recent cases from the Supreme Court. The result has been 
to allow a state or the Federal government to tax the other by a non- 
discriminatory tax so long as, and only so long as, that tax is not a 
direct burden on the other government, in which case the tax would 
be unconstitutional. 

In Indian Motorcycle Co. v. United States,** the Supreme Court 
held that a Federal excise tax could not be laid on a sale of a motor- 
cycle to a city for governmental use, and in Panhandle Oil Co. v. 
Knox,** it was held that the state could not impose a sales tax on a 
sale of oil to the United States to be used in the coast guard service 
and in a Federal hospital. In the latter case it was said that “The 
necessary operation of these enactments when so construed is directly 
to retard, impede and burden the exertion by the United States of its 
constitutional powers to operate the fleet and hospital.” It taxed the 
sale, and that was considered to be a tax on the United States, as the 
burden of the tax would be passed on to the purchaser. These two 
cases come very close to the problem involved here. It should be 
pointed out that neither of these cases was overruled by the recent 
cases on this subject, and moreover, a tax on the sale would not be as 
serious an interference with the purchasing function as a price fixing 
law would be, as the latter would result in identical bids and nullify 
the protection thrown around such purchases by statute. 

In the Dravo case,*® Justice Roberts in the dissent cited the Pan- 
handle case and quoted the following from it, “The right of the United 
States to make such purchases is derived from the ConsTiTUTION. The 


4260 Sup. Ct. 15 (U. S. 1939). 

43 283 U. S. 570, 51 Sup. Ct. 601, 75 L. ed. 1277 (1931). The Court said in 
this case that the maintenance of a police force was a governmental function 
and “that function extends . . . to the purchase of equipment and supplies needed 
to render the particular service efficient.” 

44277 U. S. 218, 48 Sup. Ct. 451, 72 L. ed. 857 (1928). 


45 Supra note 38. 





968 THE GEORGE WASHINGTON LAW REVIEW 


petitioner’s right to make sales to the United States was not given by 
the state, and does not depend on state laws; it results from the author- 
ity of the national government under the CoNnsTITUTION to choose its 
own means and sources of supply.” In the majority opinion the Court 
expressly said that it was not necessary to decide on the question of 
immunity in relation to a government’s purchase of commodities. In 
all of the cases limiting the doctrine the Court felt that there was no 
real burden on the government, and that consequently there was no 
reason for the claimed immunity. That is not the case when one 
government imposes a price fixing law on the other government in 
spite of the latter government’s requirement of competitive bidding in 
its purchases. In such a situation there is a real burden on the pur- 
chasing government. It nullifies a law of that government and inter- 
feres with the policy laid down in the laws relative to purchases by it. 
It directly increases the cost of those commodities to the purchasing 
government, as in most cases the sellers would be willing to sell for 
less, especially as a government usually purchases in large quantities, 
and further, the receipt of identical bids would tend to show that the 
bidders went as low as they were allowed to go by the price fixing law, 
and would probably have gone lower but for such law. 

While the Dravo case held that an indirect increase in cost to the 
United States would not be sufficient to make the state tax invalid, 
the burden that was passed on to the government in that case was very 
speculative and uncertain, whereas in the case of a price fixing law, 
the burden is directly on a function of the government and it could 
easily be demonstrated not to be in the least speculative. If the 
burden is directly on another government, the law, whether a tax law 
or any other type of law, should be held not to apply. This has been 
the approach of a number of opinions of the Comptroller General, in 
one of which he said,** “There is language in the opinion rendered by 
the Supreme Court in the case of Panhandle Oil Co. v. State of Miss., 
277 U. S. 218, which, while used in connection with the construction 
of a state taxing statute, nevertheless would seem to apply with equal 
reason in the construction of state statutes regulating the sale price of 
milk or other commodities necessary to be purchased by the United 
States... . A restriction fixing a minimum price at which milk or 
cream may be sold to the United States for consumption by patients in 


4°16 Ops. Comp. Gen. 348 (1936). See also 17 Ops. Comp. Gen. 287 (1937) 
in which, in speaking of a similar statute, it was said that, “To interfere 
with the free procurement by the United States of necessary foodstuffs, in 
accordance with Federai statutes requiring award to the lowest responsible 
bidder after advertising, through the prescribing within a State of minimum 
prices and other restrictions, would be as fatal, or more so, to Federal authority 
as an attempted interference by taxation which the United States Supreme 
Court has so often condemned.” 
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a government hospital would appear at least an equal infringement of 
the constitutional independence of the United States.” 

When all things are considered, the logical result would be to make 
the price fixing statutes subordinate to the requirements in the statutes 
relative to purchases by a government. The policy of those statutes 
was well stated in Wester v. Belote,*’ “In so far as they thus serve 
the object of protecting the public against collusive contracts and pre- 
vent favoritism toward contractors by public officials and tend to secure 
fair competition upon equal terms to all bidders, they remove tempta- 
tion on the part of public officials to seek private gain at the taxpayers’ 
expense, are of highly remedial character, and should receive a con- 
struction always which will fully effectuate and advance their true in- 
tent and purpose and which will avoid the likelihood of same being 
circumvented, evaded, or defeated.” 

The purpose was not to aid the bidders on governmental contracts, 
but to secure the commodities needed by the government at the lowest 
possible price, and to avoid graft on the part of the officials, collusion 
on the part of the bidders, and to secure to the taxpayer the right of 
his government to obtain commodities under conditions of fair and 
impartial administration. This would not necessarily mean that the 
cost should be lower, but that the taxpayer should be assured that he 
is paying for the commodities alone, and not for items of political 
corruption. On the other hand, the policy of the price fixing statutes 
is also not so much to protect the producers, as to protect the public 
from the effect of too vigorous a competition which it was feared would 
result in lower quality and possible breakdown of the entire price 
structure.*® There is thus not only a conflict in the terms of the 
statutes, but also a conflict in the policies behind the two types of 
statues; a conflict that is not theoretical, but one which results prac- 
tically in an inability to apply both at the same time to the same 
transaction. 

The policy of the price fixing statutes, however, does not seem to 
affect the public so directly as does that of the competitive bidding stat- 
utes. The cost to the public of not following the latter statute would 
seem to be more directly and certainly imposed on the public than in 
not applying the price fixing statutes to public purchases. Moreover, 
if the price fixing statute is to supersede the purchasing statute, the 
policy of that statute is immediately defeated to the extent that a min- 
imum price is set upon different commodities—an increasing tendency 
in the last decade or two—but if the price fixing statute is not applied 


47103 Fla. 976, 138 So. 721 (1931). See also Wilmott Coal Co. v. State 
Purchasing Commission, supra note 13. 


48 Nebbia v. New York, supra note 7. 
7 
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in the case of governmental purchases, there would still be little effect 
on the ultimate result of such a statute, as the relative amount of gov- 
ernmental purchasing of a specified commodity is comparatively small, 
and the statute would remain in full force as to the majority of sales 
of that commodity. In this connection G. H. Reiter, General Manager 
of the Cement Institute, stated before the Senate Interstate Commerce 
Committee that about 50% of the cement manufactured was purchased 
by different governmental units.*® This, however, would not be the 
result in most commodities, and further, this result in the cement in- 
dustry was largely influenced by the recent great increase in govern- 
ment construction, caused, it is at least hoped, by temporary economic 
conditions. An opinion of the Comptroller General holding that the 
Bituminous Coal Act of 1937 did not apply to purchases by the United 
States is illuminating.®® He said there that the government purchases 
some 3,000,000 tons of bituminous coal a year. 


The difference between minimum prices and the prices at which 
individual producers may be able and willing to sell coal to the gov- 
ernment may amount to many millions of dollars over the period that 
the Act may be kept in effect. This tonnage, however, represents less 
than one per cent of annual production, so that its exclusion from the 
minimum price requirements will not materially affect the general 
operation of the Act or defeat its purposes. Therefore, subjection of 
government purchases to the minimum price provisions is not essen- 
tial to the accomplishment of the general purposes of the legislation, 
and it cannot be said that such inclusion is required by necessary impli- 
cation to give effect to the statute in any essential respect. This result 
might be questioned with the assertion that if the state fixed the price 
it would be a fair price, but in spite of this, it is still a higher price 
than the purchasing government would otherwise have to pay, and 
to that extent it is an extra cost o the taxpayer and a direct burden 
on the purchasing government. Moreover, the mere fact that it would 
lead to identical prices in the bids submitted would interfere with 
the application of the purchasing statutes, as the main basis of choosing 
between the bids would be removed and the policy and purpose of the 
competitive bidding requirement would be defeated. Collusion, fav- 


49 Hearings before the Senate Interstate Commerce Committee on S. 4055 
(1936), pp. 653, 670. In those commodities in which it was found that the 
different governments and governmental agencies were purchasing a relatively 
large amount of the total production of the commodity, a more difficult question 
would be presented, and it might very well be that an exception should be made 
in such cases so as not to destroy the policy of the price fixing law, but 
even in such a case some other protection should be provided for contracts 
awarded for governmental purchases. 


50 Supra note 4. 
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oritism and fraud in government purchasing contracts would be made 
easier.** 

Finally, the question arises as to whether it should make any 
difference whether it is the Federal government that is fixing a price 
on state purchases, or a statute of a state government fixing a price on 
a purchase by the government of the United States. On principle the 
two cases should be treated the same, as it would equally be a burden 
on either government. There seems to be no real reason why any 
distinction should be drawn between a state and the Federal govern- 
ment in this respect, although a distinction between the two has been 
enunciated in the tax immunity cases. This theory also was first an- 
nounced in McCulloch v. Maryland ** by Chief Justice Marshall, and 
has lately been taken up by Justice Stone, who relied on it in Helvering 
v. Gerhardt.** As stated by Chief Justice Marshall, “. . . the two 
cases are not on the same reason. The people of all the states have 
created the general government, and have conferred upon it the gen- 
eral power of taxation. The people of all the states, and the states 
themselves, are represented in Congress, and, by their representatives, 
exercise this power. When they tax the chartered institutions of the 
states, they tax their constituents; and these taxes must be uniform. 
But when a state taxes the operations of the government of the United 
States, it acts upon institutions created, not by their own constituents, 
but by people over whom they claim no control. It acts upon the 
measures of a government created by others as well as themselves, for 
the benefit of others in common with themselves. 

“The difference is that which always exists, and always must exist, 
between the action of the whole on a part, and the action of a part 
on the whole—between the laws of a government declared to be 
supreme, and those of a government which, when in opposition to those 
laws, is not supreme.” This originated the theory that in case of a 
conflict between the exercise of Federal and state powers, the Federal 
power is to be considered supreme and take precedence over the state 
power. If the two are inconsistent, the state power must yield to the 
paramount Federal power. This theory could not be consistently ap- 
plied without limitations, however, as it would lead to the Federal 
power being supreme over that of the states in every instance in which 


51In this respect the statement of Secretary Ickes before the Senate Inter- 
state Commerce Committee during the Hearings on S. 4055 (1936), p. 290, is 
significant. He said, “I might also comment in passing on the difficulty of 
determining who are the low bidders when identical bids are submitted. This 
practice has thrown a heavy burden upon municipalities and other public bodies. 
In many instances local authorities have been subjected to high pressure sales- 
manship, which has not had a healthy effect on municipal morale.” 


52 Supra note 36. 
58 Supra note 39. 
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the ConstTiTuTION did not specifically provide otherwise. This would 
be inconsistent with the generally recognized theory that the powers of 
the Federal government are limited to those expressly enumerated, and 
those necessarily to be implied in order to carry out the enumerated 
powers. The Tenth Amendment expressly reserves to the states the 
powers not delegated to the United States nor forbidden to the states. 


The power to fix prices is not a power that is expressly delegated, 
but is merely an incidental power. It would seem to be better to limit 
the supremacy doctrine to the powers that have been expressly dele- 
gated to the United States, but as to which the states also have a 
power to act concurrently in a manner not inconsistent with the 
Federal power as expressed by Congress, such as the power over bank- 
ruptcy. These powers are not exclusively vested in the Federal gov- 
ernment and the states can act if the Federal government has failed 
to act on the question, but in case of an inconsistency the Federal power 
will be considered dominant. As to the concurrent powers which 
have not been expressly delegated to the United States, the true cri- 
terion should be that, in the absence of a discrimination, either the 
state or Federal government can act, but only as long as a burden or 
interference is not imposed on a lawful power of another government 
in its determination of a policy found to be paramount in its provision 
for the welfare of society in general. 

The basis of the decision of the present question should be that the 
policy which is recognized as supreme should be that policy which is 
supported by the greatest social need, and which contributes the most 
to the general welfare. In the final analysis, as to concurrent powers 
which are not expressly delegated, and which can as lawfully be exer- 
cised by the one government as by the other, there seems to be no 
reason why either government should necessarily be exclusively para- 
mount over the other as a matter of abstraction. 

Both the Federal and the state governments must exist under the 
CoNSTITUTION, and the statute which in the particular instance is pro- 
viding the greater benefit to the public should be favored. The func- 
tional or social aspect should be stressed rather than finding the su- 
premacy on purely mechanical reasoning. In the conflict between 
governmental purchasing statutes and price fixing laws, there is an 
interference with a governmental function which is equally as burden- 
some whether imposed on a state or on the Federal government. In 
the face of this practical effect the theoretical argument of Federal 
supremacy should give way, and the decision made in favor of the 
policy which will most benefit society in general. As to this particular 
question, the protection afforded by the competitive bidding laws 
should take precedence over the price fixing statutes, as the benefit 
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derived from them is more direct, and also because in the usual case 
that would not have much effect on the carrying out of the policy of a 
price fixing statute. Provisions of the character of the governmental 
purchasing statutes are of great importance to taxpayers and it has 
been said that they should not be frittered away by exceptions. 


Rosert M. LEMKE. 


54 Hannan v. Board of Education, 25 Okla. 372, 107 Pac. 646 (1909). 
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ADMINISTRATIVE LAW—CRIMINAL Law—ATTORNEYS—RIGHT OF 
RetireD ARMY OFFICER TO PRACTICE BEFORE DEPARTMENT OF FED- 
ERAL GOVERNMENT.—A retired army officer petitioned for a writ 
of mandamus to require the Treasury Depzrtment of the Federal 
government to admit him to practice before it in cases not involving 
claims against the government. The U. S. District Court for the 
District of Columbia granted the writ, and the Secretary of the 
Treasury appealed to the U. S. Court of Appeals for the District of 
Columbia. Held, that a retired army officer is an officer in the em- 
ploy of the United States within the meaning of section 113 of the 
Criminal Code, and ineligible to practice as an attorney in cases 
before the Treasury Department. Henry Morganthau, junior, Sec- 
retary of the Treasury; G. C. Hanna; W.W. Cook; and George 
D. Carrington, Constituting the Committee on Enrollment and Dis- 
barment of the Treasury Department v. Leonard L. Barrett, 68 
Wash. Law Rep. 29 (1939). 


Within the meanings of various statutes, the status of retired 
officers has been the subject of apparently conflicting opinions. A 
retired officer has been considered eligible for the position of mayor 
of San Diego, Reed v. Sehon, 2 Cal. App. 55, 83 Pac. 77 (1905), 
commissioner of the New York aqueduct, People v. Duane, 121 N. Y. 
367, 24 N. E. 845 (1890), and commissioner of the District of Co- 
lumbia, 36 Ops. Att’y Gen. 389 (1930). A retired officer has been 
Governor of Washington, and a member of Congress. In all these 
instances the holding of a Federal office would debar, but it was 
felt that an “office” is a public station or employment, embracing 
duties as well as duration, emolument, and tenure, U. S. v. Hartwell, 
73 U. S. 385, 18 L. ed. 830 (1867), and that a retired officer is a 
mere pensioner. A retired officer may be employed by the Depart- 
ment of Agriculture, Geddes v. U. S., 38 Ct. Cl. 428 (1903), and by 
the Panama Canal, Calhoun v. U. S., 66 Ct. Cl. 545 (1928) (non- 
commissioned officer). The view taken was that what a retired officer 
was receiving from his former military connection was merely a 
pension or bounty. Collins v. U. S., 15 Ct. Cl. 22 (1879). The 
United States Supreme Court has held that an officer retired, but 
not “wholly retired,” was still an officer insofar as receiving the 
benefits of longevity pay is concerned, Tyler v. U. S., 105 U. S. 244, 
26 L. ed. 985 (1881), and that the retired status is inconsistent with 
acceptance of a diplomatic appointment, Badeau v. U. S., 130 U. S. 
439, 9 Sup. Ct. 579, 32 L. ed. 997 (1889). The Court, however, has 
never passed upon the precise question presented in the Barrett case. 
The Attorney General maintains that retired officers are office holders 
in the employ of the government on the ground of the holding in 
the Tyler case that “They also serve who only stand and wait,” 29 
Ops. Att’y Gen. 397 (1912); Id. 503 (1912). In the Tyler case, 
however, no question of a retired officer holding a civil position was 
presented or considered. , 

[974] 
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In reversing the District Court, the Court of Appeals considered 
it significant that Congress in the Act of June 3, 1930, specifically 
exempted reserve officers from disabilities attached to the officer 
status, and mentioned no similar exemption for retired officers. It 
seemed to the court that reason and common sense favored peti- 
tioner’s application, and that it was a far cry to attribute to a former 
army captain, twenty years removed from active service, whose 
activities are wholly separated from official life, ability to exert a 
sinister influence in some matter pending in a government depart- 
ment. The court considered the Tyler case controlling, however, and 
suggested that the remedy was in legislative rather than judicial 
action. The court’s construction seems unduly harsh, founded upon 
a case not strictly in point, and at variance with the underlying pur- 
pose of the cited section of the Criminal Code. 


CoNSTITUTIONAL Law — AMENDMENT OF CONSTITUTION — REA- 
SONABLE TIME FOR AMENDMENT—RaATIFICATION AFTER PREVIOUS 
REJECTION OF AMENDMENT.—Congress proposed the Child Labor 
Amendment to the United States ConsTITUTION in June, 1924. The 
Kansas Legislature rejected the Amendment in January, 1925. The 
present case calls into question an attempted ratification by the Kan- 
sas Legislature in 1937. Held, that efficacy of ratification after a pre- 
vious rejection, and determination as to the reasonableness of lapse 
of time between proposal of an amendment by Congress and the rati- 
fication by the states are “political questions.” Coleman v. Miller, 
307 U. S. 433, 59 Sup. Ct. 972, 83 L. ed. 1385 (1939). 

For note on Wise v. Chandler, 270 Ky. 1, 108 S. W. (2d) 1024 
(1937) see (1938) 6 Geo. Wasu. L. Rev. 218, to which this note is 
supplemental. The Chandler case was dismissed by the United States 
Supreme Court on the same day that the principal case was decided 
on the ground that no controversy susceptible of judicial determina- 
tion existed after the Governor of Kentucky forwarded the certifica- 
tion of ratification to the Secretary of State of the United States. 
Chandler v. Wise, 307 U. S. 474, 59 Sup. Ct. 992, 83 L. ed. 1407 
(1939). Historically, the question of ratification after a previous re- 
jection, has been decided by the political departments. See (1938) 
6 Geo. Wash. L. Rev. 218 for illustrations. The decision in the pres- 
ent case leaves room for uncertainty which would be removed if the 
analogy to an offer and acceptance of a contract as adopted by the 
Court of Appeals of Kentucky in the Chandler case were followed. 
Such a criticism is not peculiar to the present decision, but would ap- 
ply in any situation where the Court determined an issue to be a 
“political question.” 

Ratification must be within a reasonable time and Congress has the 
power to fix such time. Dillon v. Gloss, 256 U. S. 368, 41 Sup. Ct. 
510, 65 L. ed. 994 (1921). Courts do not concern themselves with 
the manner in which discretionary powers of Congress are exercised, 
but only with the existence and extent of these powers. 3 WIL- 
LOUGHBY, THE CONSTITUTION OF THE UNITED STATES (2d ed. 
1929) § 844, p. 1326. The Court in the Dillon case determined the 
existence of a discretionary power and held that the exercise thereof 
in the situation in question did not exceed the extent of the power. 
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There is no logical inconsistency between the decision in the Dillon 
case and the refusal in the principal case to decide whether or not a 
certain period is reasonable, for that would be entering the discre- 
tionary field of Congress. G. N. M. 


CONSTITUTIONAL LAW—FIFTEENTH AMENDMENT—INVALIDITY 
oF STATE STATUTES INDIRECTLY DISFRANCHISING NEGROES.—An 
Oklahoma statute (Okla. Stat. 1931 § 5654) enacted in 1916, after 
the “grandfather clause” was declared unconstitutional by the Su- 
preme Court of the United States, made it mandatory for registrars 
to register those qualified to vote in 1914, all other qualified electors 
to make personal application within the period between April 30 and 
May 11, 1916, under penalty of being forever disfranchised if unable 
to register in such period. When the plaintiff, a negro, sought to 
register in the general election of 1934, he was not permitted to do so 
because he had not been on the register in 1916. The plaintiff, claim- 
ing discriminatory treatment, sued in the Federal District Court under 
Rev. Stat. §§ 1979, 1874, 8 U. S. C. § 43 (1934), to recover damages 
from the election officials and a county judge of Oklahoma, alleging 
that under color of law he was deprived of his constitutional rights 
in violation of the Fifteenth Amendment. The District Court directed 
a verdict for the defendants, which was affirmed by the Circuit Court 
of Appeals, 98 F. (2d) 980 (C. C. A. 10th, 1938), on the ground that 
there was nothing on the face of the Oklahoma statute to indicate 
discrimination. Certiorari was granted by the Supreme Court. Held, 
that the action could be maintained because there was a denial of the 
plaintiff’s constitutional rights under the Fifteenth Amendment ; that 
the Registration Act of 1916 merely continued the old discrimination 
of the invalidated “grandfather clause”; and that resort to a Federal 
court could be had without first exhausting the judicial remedies of 
state courts. Lane v. Wilson, 59 Sup. Ct. 872, 83 L. ed. (adv. op.) 
831 (U. S. 1939). 


This decision recognizes the civil liability of state election officials 
in Federal courts for refusal to allow negroes to vote, under Rev. 
Stat. § 1979 (1874), 8 U. S. C. § 43 (1934), which provides that 
whosoever “under color of any statute” subjects another to such dis- 
crimination as to deprive him of his rights under the Fifteenth 
Amendment becomes “liable to the party injured in an action at law.” 
See Meyers v. Anderson, 238 U. S. 368, 35 Sup. Ct. 932, 59 L. ed. 
1349 (1915). Cf., Nixon v. Herndon, 273 U. S. 536, 47 Sup. Ct. 
446, 71 L. ed. 749 (1927) (private damages for unlawful denial of 
right to vote at state primary election, statute so excluding negroes 
being violative of the Fourteenth Amendment). Private damages 
caused by political actions are recoverable at law. Ashby v. White, 
2 Ld. Raym. 938 (1703) ; see Wiley v. Sinkler, 179 U. S. 58, 64, 65, 
21 Sup. Ct. 28, 45 L. ed. 82 (1900). See also Judicial Code § 24 
(11) (12) (14) Act of March 3, 1911, c. 231, 36 Stat. 1087, 1092 
(1911). Cf., Jenkins v. Waldron, 11 John. 114 (N. Y. 1814) (good 
faith and want of malice a sufficient defense); Isaacs v. McNeil, 44 
Fed. 32 (C. C. Wash. 1890) ; McGowan v. Gardner, 186 Mo. App. 
484, 172 S. W. 408 (1915). Equity cannot enforce political rights. 
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Giles v. Harris, 189 U. S. 475, 23 Sup. Ct. 639, 47 L. ed. 909 (1903) 
(even if equity could act, a bill for specific performance of the right 
to vote could not be used to test the constitutionality of the legisla- 
tion). See also In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 
L. ed. 402 (1888) ; Walton v. House of Rep., 265 U. S. 487, 44 Sup. 
Ct. 502, 68 L. ed. 1010 (1924) ; 4 Pomeroy, Equity § 1743 et seq.; 
Pound, Equitable Relief Against Defamation and Injuries to Person- 
ality (1916) 29 Harv. L. Rev. 640, 681. As long as there is a basis 
for Federal jurisdiction, resort may be had to Federal courts without 
first exhausting the judicial remedies of state courts, as in the present 
case where damages were granted in the Federal court, as opposed 
to judicial inquiry of the right of an elector’to be registered, provided 
by Oklahoma statute. Bacon v. Rutland R. R., 232 U. S. 134, 34 
Sup. Ct. 283, 58 L. ed. 538 (1914) ; Pacific Tel. & Tel. Co. v. Kuy- 
kendall, 265 U. S. 196, 44 Sup. Ct. 553, 68 L. ed. 975 (1924) ; Bliley 
v. West, 42 F. (2d) 101 (C. C. A. 4th, 1930) (unsuccessful suit for 
writ of mandamus in state court is not res adjudicata in suit for dam- 
ages in Federal court). Contra: Trudeau v. Barnes, 65 F. (2d) 563 
(C. C. A. 5th, 1933), where it was held that a qualified elector could 
not sue for damages if he failed to exhaust his statutory remedies by 
appeal from the adverse ruling of a registration officer, but the court 
indicated that had there been sufficient allegations of discriminatory 
administrations of the law in question in violation of the Fourteenth 
and Fifteenth Amendments, the result might have differed. It may 
also be noted that in determining the constitutionality of the Okla- 
homa statute, the court considered its effect in actual operation as well 
as its terms. Cf., Henderson v. Mayor of New York, 92 U. S. 259, 
23 L. ed. 543 (1896) ; Vick Wo v. Hopkins, 118 U. S. 356, 30 L. ed. 
220 (1886) (municipal ordinance) ; Minnesota v. Barber, 136 U. S. 
313, 10 Sup. Ct. 862, 34 L. ed. 455 (1890) ; see Truax v. Raich, 239 
U. S. 33, 40, 36 Sup. Ct. 7, 60 L. ed. 131 (1915). 


It remains to be determined whether the present case through im- 
plication affects primaries as well as general elections. After the 
“grandfather clauses” were invalidated in 1915, Guinn v. United 
States, 238 U. S. 347, 35 Sup. Ct. 926, 59 L. ed. 1240 (1915), Meyers 
v. Anderson, supra, the “white primary” scheme took precedence. 
See (1932) 1 Geo. Wasn. L. Rev. 131 and 273 for a discussion of 
discrimination in primary elections. See also Weeks, The White Pri- 
mary (1935) 8 Miss. L. J. 135; Monnet, The Latest Phase of Negro 
Disfranchisement (1913) 26 Harv. L. Rev. 42; Lewinson, RAcE, 
Cass AND Party (1932). The Texas statute invalidated in Nixon 
v. Herndon, supra, was amended in 1927, Sess. L. 1927, c. 67 § 1, to 
permit the political party to prescribe its own qualifications. To the 
extent that a political party is an agent of the state it is subject to the 
prohibitions of the Fourteenth and Fifteenth Amendment. Nixon v. 
Condon, 286 U. S. 73, 52 Sup. Ct. 484, 76 L. ed. 984 (1932). Buta 
political party is a voluntary political association which may set up 
its own standards of eligibility for membership in the party and par- 
ticipation in primaries. County Dem. Exec. Comm. Bexar County v. 
Booker, 53 S. W. (2d) 123 (Tex. Civ. App. 1932) ; Bell v. Hill, 123 
Tex. 531, 74 S. W. (2d) 113 (1934). A political party was deemed 
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“voluntary,” with power to exclude negroes, where state control was 
limited to legislation forbidding racial discrimination at elections and 
directing the time and form of state primary conventions. Grovey v. 
Townsend, 295 U.S. 45, 55 Sup. Ct. 622, 79 L. ed. 1292 (1935). See 
note (1939) 52 Harv. L. Rev. 823, 825; note (1935) 48 Harv. L. 
Rev. 1436; note (1933) 46 Harv. L. Rev. 812. Primaries are state 
“institutions.” C. E. MerrIAM, AMERICAN PotitTicat IpgEas (1929), 
pp. 291-293; Love v. Wilcox, 119 Tex. 256, 28 S. W. (2d) 515 
(1930); Briscoe v. Boyle, 286 S. W. 275 (Tex. Civ. App. 1926) ; 
White v. County Dem. Exec. Comm., 60 F. (2d) 973 (S. D. Tex. 
1932). The word “election” in Texas Const., art. VIII, §5, as 
amended in 1891, conferring on the district court jurisdiction of ‘“‘con- 
tested elections” includes a primary election held under and regulated 
by statute, though such elections were not authorized at the time of 
the amendment. Anderson v. Ashe, 62 Tex. Civ. App. 262, 130 S. W. 
1044, 1046 (1910); Nabrit, Disabilities Affecting Suffrage Among 
Negroes, JOURNAL oF Necro Epucation, July, 1939, p. 392. In 
Newberry v. United States, 256 U. S. 232, 41 Sup. Ct. 469, 65 L. ed. 
913 (1921), however, the Court held that no authority to control party 
primaries or conventions for designating candidates was bestowed on 
Congress by the grant of power to regulate the manner of holding 
elections for Federal officials. But it is to be noted that the Seven- 
teenth Amendment was adopted after the Corrupt Practice Act, 
which was held inapplicable to state primaries in this case at a time 
when the actual power of electing Senators rested with the state 
legislatures. See especially concurring opinion of McKenna, J., 256 
U. S. at 258. Since states may prescribe voting qualifications, U. S. 
Constitution, Art. I, § 2, various devices have been instituted which 
in practical effect disfranchise the negro. Courts have held that the 
right to vote was not denied “on account of race” where requirements 
barred many whites as well. Williams v. Mississippi, 170 U. S. 213, 
18 Sup. Ct. 583, 42 L. ed. 1012 (1898) (applicant’s reasonable under- 
standing of any clause in the CoNsTITUTION to satisfaction of election 
officials) ; Breedlove v. Suttles, 302 U. S. 277, 59 Sup. Ct. 967, 83 
L. ed. 941 (1937) (poll tax); Pope v. Williams, 193 U. S. 621, 24 
Sup. Ct. 573, 48 L. ed. 817 (1904) (registration system and residence 
requirements) ; see Guinn v. United States, supra at 366 (literacy 
tests). See note (1939) 52 Harv. L. Rev. 823, 826; Fraenkel, Re- 
strictions on Voting in the United States (1938) 1 Nat. LAwyers 
Guitp Quart. 135, 141-142. Where the intent or purpose of legis- 
lation is directly or indirectly to deny or abridge the suffrage of citi- 
zens the legislation is void and unconstitutional. Capen v. Foster, 12 
Pick. 485 (Mass. 1832); Monroe v. Collins, 17 Ohio 666 (1867). 
But the difficulty lies in discerning and proving this unlawful purpose. 
Despite Grovey v. Townsend, supra, and Newberry v. United States, 
supra, it remains to be seen whether the Supreme Court, which has 
now decisively invalidated legislation applied discriminatorily against 
negroes, will determine whether unfair treatment at primary elections 
falls under the same onus of violation of the spirit of the Fifteenth 
Amendment. R. G. A. 
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CopyrIGHT—INFRINGEMENT—SALE OF SECONDHAND Books.— 
Plaintiff publishes Toe NaTionaL GeocrAPHIC MaGazineE. The de- 
fendant obtained copies of plaintiff’s magazines in various markets and 
without the latter’s consent, classified the articles which appeared in 
the magazines under topical subjects, bound the topical articles in book 
form, and sold them as original compilations of articles from THE 
NATIONAL GEOGRAPHIC MaGazine. The defendant also took in- 
dividual articles from the magazines and offered them for sale in 
pamphlet form. Both the books and pamphlets have a preface which 
states, in part, “. . . in the compilation lies the originality of our 
work.” Sec. 1 of the Copyright Act of 1909, 35 Stat. 1075 (1909), 
17 U. S. C. §1 (1934), gives to any person “the exclusive right: 
(a) to print, reprint, publish, copy, and vend the copyrighted work.” 
Held, that the practice of the defendant in breaking-down, compiling, 
binding and offering for sale in book and pamphlet form articles 
which had appeared in the plaintiff’s magazine constituted a new pub- 
lication and was therefore an infringement of the plaintiff's copyright 
of the magazine. National Geographic Society v. Classified Geo- 
graphic, Inc., 27 F. Supp. 655 (Mass. 1939). 

Sec. 41 of the Copyright Act of 1909, supra, distinguishes between 
the ownership of a copyright and the ownership of the material 
copyrighted by providing that the sale or conveyance of the material 
object shall not of itself constitute a transfer of the copyright, and 
that the assignment of the copyright shall not constitute a transfer 
of the title to the material object. This section further provides that 

. nothing in this title shall be deemed to forbid, prevent, or 
restrict the transfer of any copy of a copyrighted work the possession 
of which has been lawfully obtained.” The defendant contended that 
as owner of the secondhand copies of the magazine it could not be 
restricted in the sale thereof. Both before and after the Copyright 
Act of 1909, supra, was passed, it has been held that once the owner 
of a copyrighted book has parted with the title to a copy and has 
conferred absolute title upon another, he could not restrict the sale 
of the copy because one of the incidents of ownership of personal 
property is the right of alienation. Henry Bill Publishing Co. v. 
Smythe, 27 Fed. 914 (C. C. S. D. Ohio 1886); Harrison v. May- 
nard, Merrill & Co., 61 Fed. 689 (C. C. A. 2d, 1894); Bobbs- 
Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. ed. 
1086 (1908); Bureau of National Literature v. Sells, 211 Fed. 379 
(W. D. Wash. 1914); Ginn & Co. v. Apollo Pub. Co., 215 Fed. 
772 (E. D. Pa. 1914). But the purchaser of a copyrighted book 
cannot reprint the copy nor can he publish a new edition of the book. 
Harrison v. Maynard, Merrill & Co., supra; Bobbs-Merrill Co. v. 
Straus, supra. After a book has been sold the purchaser has the 
right to maintain the book in as good a condition as possible and 
therefore may clean, renovate, and rebind it. Doan v. American 
Book Co., 105 Fed. 772 (C. C. A. 7th, 1901) ; Ginn & Co. v. Apollo 
Pub. Co., supra. A person who purchases unbound copyrighted 
volumes from the owner of the copyright or his licensee may law- 
fully bind and resell them. Kuipling v. G. P. Putnam’s Sons, 120 
Fed. 631 (C. C. A. 2d, 1903). A purchaser, however, may not 
reprint any material part of a book, such as a map or a missing leaf, 
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in order to restore the book to its original condition. Ginn & Co. 
v. Apollo Pub. Co., supra. 

The decision in the principal case seems to be a correct one in 
light of the cases previously decided for the reason that the de- 
fendant in selling the secondhand copies of the magazines did not 
limit itself to restoring the copies to their original condition, but in 
effect put new publications on the market by tearing down plaintiff’s 
magazines and combining the articles into a number of books. 

It is to be noted that the defendant was 2lso found guilty of unfair 
competition because the use of the word “Geographic” in its cor- 
porate name and the notice on the covers of its books and pamphlets 
that the articles were compiled from THE NATIONAL GEOGRAPHIC 
MAGAZINE might lead casual observers to believe that the defendant 
was connected with the plaintiff. The court, therefore, held that the 
inferiority of the defendant’s compilations would necessarily injure 
the reputation of the plaintiff’s copyrighted works and impair its 
good will. Courts will grant a complainant relief where the use of 
a similar name by the defendant might give the purchasing public 
the impression that the defendant is either connected with, or spon- 
sored by, the complainant, since they hold that the complainant’s 
reputation and good will will suffer if the defendant’s product does 
not measure up to the standard which the complainant has attained 
and which undoubtedly is likely to be a material inducement for the 
adoption of a similar name. Vogue Co. v. Tompson-Hudson Co., 
300 Fed. 509 (C. C. A. 6th, 1924); Wall v. Rolls-Royce of Amer- 
ica, 4 F. (2d) 333 (C. C. A. 3d, 1925) ; Alfred Dunhill of London, 
Inc. v. Dunhill Shirt Shop, Inc., 3 F. Supp. 487 (S. D. N. Y. 1929) ; 
Eastman Photographic Materials Co. v. Kodak Cycle Co., 15 Rep. 
Pat. Cas. 105 (Ch. D. 1898); see also Aunt Jemima Mills Co. v. 
Rigney & Co., 247 Fed. 407 (C. C. A. 2d, 1917) ; Akron-Overland 
Tire Co. v. Willys-Overland Co., 273 Fed. 674 (C. C. A. 3d, 1921) ; 
Anheuser-Busch, Inc. v. Budweiser Malt Products Corp., 295 Fed. 
306 (C. C. A. 2d, 1923). J. G. G. 


Lasor LAaw—Lapsor DisputE—RiIGHTs oF EMPLOYER UNDER 
Anti-INyJuNcTION AcTs—NEED FOR AMENDMENT.—Zirkins & Co. 
and A union sought an injunction to permanently restrain B union, 
representing a minority of the employees of Zirkins’, from picketing 
the store. B union, affiliated with the C. I. O., tried to persuade 
the fur-workers in the company to join the B union and acquired 
two members, who thereupon went on strike and began to picket 
with other members of the union. The majority of employees then 
exercised the right to self-organize and were accepted, on applica- 
tion, as affiliates of the A. F. of L. Zirkins’ entered into a working 
agreement with A union, but B union continued to picket the store 
in an attempt to coerce Zirkins’ to recognize it as the sole representa- 
tive and bargaining agent for all the employees. Zirkins’ main- 
tained a neutral policy throughout. The trial court found no “labor 
dispute” existed under the Norris-LaGuardia Act, 47 Stat. 70 (1932), 
29 U.S. C. § 101 (1934) et seq. and that the picketing was without 
justification and unlawful, so it granted the injunction. Held, that 
under the facts and law, a “labor dispute” did exist between appel- 
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lant and appellees and the trial court was therefore without juris- 
diction under the Norris-LaGuardia Act and the National Labor 
Relations Act, 49 Stat. 449 (1935), 29 U. S. C. § 151 (1934) et 
seq. to issue the injunction in the absence of findings of fact required 
under the former Act. Fur Workers’ Union, Local No. 72 v. Fur 
Workers’ Union, No. 21238, 105 F. (2d) 1 (App. D. C. 1939), 
aff'd, 60 Sup. Ct. 78, 84 L. ed. (adv. op.) 74 (U. S. 1940). 

In affirming the decision of the Circuit Court of Appeals without 
expressing an opinion, the Supreme Court showed that it has now 
settled with finality two matters which have troubled the Federal 
courts for several years, namely: (1) a “labor dispute” exists within 
the meaning of the two acts where there is a controversy between 
two unions, the employer remaining aloof, each union asserting its 
right to be exclusive bargaining agent for the employees, and (2) 
despite the employer’s policy of “hands off” and his attempt to co- 
Operate with the unions in compliance with the acts, he has no rem- 
edy against continued activity by a minority union either by application 
to the National Labor Relations Board, or by asking for injunctive 
relief in the courts. 

The two leading cases on the subject, Lauf v. Shinner & Co., 303 
U. S. 323, 58 Sup. Ct. 578, 82 L. ed. 872 (1938) and New Negro 
Alliance v. Grocery Co., 303 U. S. 552, 58 Sup. Ct. 703, 82 L. ed. 
1012 (1938) left no doubt as to the outcome of this case. The de- 
cisions of both were predicated on a broad interpretation of the term 
“labor disputes” in the Norris-LaGuardia Act. In the first, the 
employer sought to enjoin a union from picketing his shop to compel 
him to adopt a closed shop policy, although none of his employees 
was a member of the union and all had refused to join it. The Su- 
preme Court held this to be a “labor dispute.” In the second case, 
a chain store sought to enjoin a negro philanthropic association, not 
a labor organization, from picketing several of its stores, patronized 
mostly by negroes, to compel the management to employ negro clerks. 
The Court held this was also a “labor dispute” within the meaning 
of the Norris-LaGuardia Act. The negro organization came within 
the term “persons interested.” (See § 13(a)). There was an even 
stronger reason on the facts in the instant case for calling the con- 
troversy a “labor dispute,” because two unions were parties to the 
dispute, whereas in the Lauf case, only one union and the employer 
participated and in the New Negro Alliance case, an injunction was 
sought against an association not even a labor organization. 

Earlier decisions on this subject reveal an entirely different doc- 
trine as to the interpretation of a “labor dispute” in determining 
whether or not the anti-injunction acts should apply. Appellees 
relied in particular on United Electric Coal Cos. v. Rice, 80 F. (2d) 
1 (C. C. A. 7th, 1935) which has facts similar to those in the instant 
case. The court said where there is no dispute between the employer 
and his employees, there is no “labor dispute” within the meaning 
of the Norris-LaGuardia Act. Certiorari was denied and the Court 
of Appeals later admitted its decision was overruled by the Supreme 
Court in the Lauf and New Negro Alliance cases. In Union Premier 
Food Stores Inc. v. Retail Food C. & M. Union, 98 F. (2d) 821 
(C. C. A. 3d, 1938) the court came to the same conclusion, but there 
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was an important element involved, which might distinguish that case. 
The National Labor Relations Board assumed jurisdiction over the 
case when the employer was charged with unfair labor practices. 
The court said that pending action by the Board, the National Labor 
Relations Act conferred power on the courts to grant temporary 
relief to preserve the status quo. Donnelly Garment Co. v. Inter- 
national Ladies’ Garment Workers’ Union, 21 F. Supp. 807 (W. D. 
Mo. 1937) was decided the same way, but the Court of Appeals, 
in view of the Lauf and New Negro Alliance cases which followed, 
returned the case to the District Court, discountenancing the position 
it originally took. Another theory advanced was that once the Board 
certified a union as a collective bargaining agency for the employees, 
a “labor dispute” was terminated. Oberman & Co. v. United Gar- 
ment Workers of America, 21 F. Supp. 20 (W. D. Mo. 1937). It 
was decided in another case that though the employer had fully com- 
plied with the National Labor Relations Act where there was an 
attempt to unionize his employees, a labor dispute still existed where 
rival unions were vying for the position of sole bargaining agency. 
The court said the Norris-LaGuardia Act was intended to “lift the 
barriers” raised by the Supreme Court and provide that if persons 
having an “indirect interest” were involved there could be a “labor 
dispute.” The court also decided an employer could not invoke 
the aid of the National Labor Relations Board. Houston & North 
Texas Motor Freight Lines v. Local Union No. 886, 24 F. Supp. 
619 (W. D. Okla. 1938). The instant case confirmed the practice 
of giving the term “labor dispute” the broad and all-inclusive mean- 
ing it has acquired today. This decision reveals the helpless position 
of the employer, where neither of two disputing unions has submitted 
its case to the Board, and the employer has complied with the two 
Acts, but can’t stop continued activity on the part of one or both 
unions to further self-interest. The court takes full cognizance of 
the situation, but decides that the employer’s only recourse is to leg- 
islative action by amendment of the two Acts involved. E. C 


MuNIcIPAL CoRPORATIONS—SPECIAL ASSESSMENTS—POWER OF A 
MUNICIPALITY TO SECURE PERSONAL JUDGMENT.—A city, after fore- 
closing on the defendant’s property for failure to pay a special paving 
assessment validly levied by the municipality, brought this action for 
a personal judgment against the property owner for the deficiency 
arising after forfeiture under a state statute authorizing this type of 
remedy for the municipality. Held, that the statute authorizing this 
action for personal judgment for local improvements was a violation 
of the state constitution and therefore invalid. City of East St. Louis 
v. Illinois State Trust Co., 22 N. E. (2d) 944 (Ill. 1939). 

This decision by the Illinois Supreme Court expressed a reversal of 
the former conclusion in Illinois on this type of statute. Smith v. Peo- 
ple, 3 Ill. App. 380 (1879). The power of the legislature to authorize 
a municipality to obtain personal judgments against a property owner 
as a collection remedy for special assessments has been the subject of 
litigation in several types of cases. At an early date the Supreme 
Court of the United States decided that a state statute which author- 
izes a personal judgment for the amount assessed is not in itself a 
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matter in which the state authorities are controlled by the FEDERAL 
ConstituTion. Davison v. New Orleans, 96 U. S. 97, 24 L. ed. 616 
(1877). The instant case illustrates one group of states which have 
express constitutional or statutory prohibitions against a use by the 
municipalities of this power to enforce special assessment collection. 
Cf., Harway Improvement Co. v. Partridge, 220 App. Div. 595, 222 
N. Y. Supp. 176 (1927). Ina smaller group of states which have no 
state constitutional prohibitions statutes creating personal liability for 
such improvements by action for personal judgment have been upheld 
by the courts. Feder v. Gary State Bank, 98 Ind. App. 513, 186 N. E. 
379 (1933) ; Burlington v. Quick, 47 Iowa 222 (1877) ; Shambaugh 
v. Bellar, 54 S. W. (2d) 550 (Tex. 1933). In later decisions, how- 
ever, two primary limitations have been placed on some of these stat- 
utes and these limitations appear to be more allied with the majority 
view. The Ohio courts have held that while the owner of real estate 
is personally liable for assessments, the limit of his liability is the 
extent of his interest in the property and cannot be beyond the fund 
which would be realized from the sale of the land itself. Brown v. 
Russell, 20 Ohio App. 101, 151 N. E. 793 (1925). A second limita- 
tion is that a judgment without personal service against a non-resident 
is only good so far as it affects the property which is brought under 
the control of the court by virtue of an im rem claim and no jurisdic- 
tion is by such action acquired over the person of a non-resident so as 
to subject other property of his within the jurisdiction to the assess- 
ment obligation. Dewey v. City of Des Moines, 173 U.S. 193, 19 Sup. 
Ct. 379, 43 L. ed. 665 (1899). It appears that the general doctrine 
even in jurisdictions where personal liability statutes have been up- 
held gives the right to personal judgment enforcement only where 
jurisdiction over the person as well as the property can be obtained 
and only to the extent of the value of the property assessed, note 35 
L. R. A. 63 (1896). To enforce a personal liability for a deficit after the 
whole of the property assessed has been absorbed in partially paying 
for the alleged benefits would certainly shock the sense of justice and 
it would seem clearly arbitrary to reason that the benefit received by 
the improvement under the special assessment is of greater value than 
the property itself. R. E. F. 


PateNT Law—Exctusive Lic—ENsEE—As INDISPENSABLE PARTY 
DEFENDANT IN R. S. 4915 Suits.—In Patent Office interference, 
application of A was awarded priority over the joint application of 
B and C. A assigned his application to Z, and the latter granted an 
exclusive license to Y to manufacture, use and sell the devices covered 
by any patent that might be granted on A’s application. B and C 
assigned their application to X. X brought suit against Y and Z 
in the district court for the District of Connecticut under R. S. 4915. 
Y appeared specially and had the suit dismissed as to it on the ground 
that it was not an inhabitant of the district in which the suit was 
brought. Z then moved to dismiss the suit on the ground that Y 
was an indispensable party defendant and was not before the court. 
Held, that an exclusive licensee is an indispensable party defendant 
because he is an adverse party within the meaning of R. S. 4915. 
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Nachod & United States Signal Co., Inc. v. Automatic Signal Cor- 
poration, 105 F. (2d) 981 (C. C. A. 2d, 1939). 
R. S. 4915, 35 U.S. C. § 63 (1934), provides: “Whenever a patent 
on application is refused by the Commissioner of Patents, the applicant 
. may have remedy by bill in equity, if filed within six months 
after such refusal; and the court having cognizance thereof, on 
notice to adverse parties and other due proceedings had, may adjudge 
that such applicant is entitled, . . ., to receive a patent for his in- 
vention. . . .” Whether the exclusive licensee is an indispensable 
party defendant in a suit under R. S. 4915 hinges on the question 
whether he is an adverse party within the meaning of this statute. 
In the only preceding case involving this specific question, the same 
court held that a party having a present interest somewhat less 
than the exclusive licensee in the instant case was an indispensable 
party, although the case was there allowed to proceed without him 
because of what the court considered special circumstances. Parker 
Rust-Proof Co. v. Western Union Telegraph Co., 105 F. (2d) 976 
(C. C. A. 2d, 1939), cert. den., 60 Sup. Ct. 128, 132, 84 L. ed. 95 
(U. S. 1939). In infringement suits, the exclusive licensee may not 
sue in his own name. Gayler v. Wilder, 10 How. 477, 13 L. ed. 504 
(U. S. 1850) ; Goodyear v. McBurney, 3 Blatch. 32, Fed. Cas. No. 
5, 574 (C. C. S. D. N. Y. 1853); Waterman v. Mackenzie, 138 
U. S. 252, 11 Sup. Ct. 334, 34 L. ed. 923 (1891). Except that he 
may in his own name sue the patent owner who is infringing. Smith 
v. Ridgely, 103 Fed. 875 (C. C. A. 6th, 1900); Ruckstell Sales & 
Mfg. Co. v. Starr Transmission Corporation, 13 F. (2d) 478 (S. D. 
Calif. 1926); E. I. S. Mfg. Co. v. Supco Products Corporation, 26 
F. Supp. 758 (S. D. N. Y. 1938); see Waterman v. Mackenzie, 
supra, at 255. He may join an unwilling patent owner as party de- 
fendant, and the court will line up the parties in their proper places. 
Radio Corporation of America v. Emerson, 296 Fed. 51 (C. C. A. 
2d, 1924); Enterprise Manufacturing Co. v. Shakespeare Co., 26 
U. S. P. Q. 214, 28 U. S. P. Q. 362, 34 U. S. P. Q. 245 (W. D. 
Mich. 1935, 1936, 1937) ; see Independent Wireless Telegraph Co. v. 
Radio Corporation of America, 269 U. S. 459, 468, 46 Sup. Ct. 166, 
70 L. ed. 357 (1925). He may join the patentee as involuntary 
plaintiff if the latter is beyond the reach of process. Independent 
Wireless Telegraph Co. v. Radio Corporation of America, supra; 
(1926) 35 Yate L. J. 1018; Brush Electric Co. v. California Elec- 
tric Light Co., 52 Fed. 945 (C. C. A. 9th, 1892) ; Collins v. Hupp 
Motor Car Corporation, 22 F. (2d) 27 (C. C. A. 6th, 1927) ; Deitel 
v. Chisholm, 42 F. (2d) 172 (C. C. A. 2d, 1930), cert. den., 282 
U. S. 873, 51 Sup. Ct. 78, 75 L. ed. 771 (1930). The exclusive 
licensee is a proper party to join with the patent owner in bringing 
a suit to restrain infringement. Blair v. Lippincott Glass Co., 52 
Fed. 226 (C. C. D. Ind. 1892); Western Electric Co. v. Pacent Re- 
producer Co., 42 F. (2d) 116 (C. C. A. 2d, 1930), cert. den., 282 
U. S. 873, 51 Sup. Ct. 78, 75 L. ed. 771 (1930). The Supreme Court 
has held that both the exclusive licensee and the patent owner are 
generally necessary parties to an action in equity. See Independent 
Wireless Telegraph Co. v. Radio Corporation of America, supra at 
466. In many cases the exclusive licensee must be joined with the 
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patent owner. See Chisholm v. Johnson, 106 Fed. 191, 212 (C. C. D. 
Del. 1901). Contra: Comptograph Co. v. Universal Accountant Ma- 
chine Co., 142 Fed. 539 (C. C. N. D. Ill. 1906), rev’d on other 
grounds, 146 Fed. 981 (C. C. A. 7th, 1906). These rights reposed 
in the exclusive licensee with regard to legal action indicate that he 
has a material interest. 

In the case of an assignment, the assignee is the sole indispensable 
party defendant to a suit under R. S. 4915. John B. Pierce Founda- 
tion v. Penberthy Injector Co., 22 F. Supp. 239 (Del. 1938); see 
Garfield v. Western Electric Co., 298 Fed. 659, 660 (S. D. N. Y. 
1924). Contra, Thoma v. Perri, 205 Fed. 632 (Mass. 1913). On 
the other hand, the exclusive licensee is not regarded as the sole in- 
dispensable party defendant in a suit under R. S. 4915 (nor in a suit 
under R. S. 4918). Armstrong v. Deforest, 13 F. (2d) 438 (C. C. A. 
2d, 1926); Dooley Improvements, Inc. v. Motor Improvements, 
Inc., 1 F. Supp. 641 (Del. 1932), aff'd, 66 F. (2d) 553 (C. C. A. 
3d, 1933), cert. den., 290 U. S. 689, 54 Sup. Ct. 127, 78 L. ed. 594 
(1933) (suit under R. S. 4918). Hence the rights of the exclusive 
licensee are inferior to those of the assignee from this standpoint, 
and courts state that they will not go into the question of which 
party has the greater rights when that question depends on unpre- 
dictable commercial values. See Armstrong v. Deforest, supra at 
440. However the conveying of the exclusive right to manufacture, 
use and sell the devices covered by the patent throughout the United 
States for the life of the patent is considered an assignment. Krent- 
ler-Arnold Hinge Last Co. v. Leman, 13 F. (2d) 796 (C. C. A. Ist, 
1926) ; See Waterman v. Mackenzie, supra at 256. And some courts 
so hold even though there is a provision for the payment of royalty. 
Green v. Le Clair, 24 F. (2d) 74 (C. C. A. 7th, 1928). 

An indispensable party has been defined by the Supreme Court 
as one who has such an interest in the subject matter of the con- 
troversy that a final decree between the parties cannot be made 
without affecting his interests, or leaving the controversy in such 
a condition that its final determination may be inconsistent with 
equity and good conscience. Shields v. Barrow, 17 How. 130, 139 
15 L. ed. 158 (U. S. 1855) ; Minnesota v. Northern Securities Co., 
184 U. S. 199, 235, 22 Sup. Ct. 308, 46 L. ed. 499 (1902). It is 
submitted that the interests of the exclusive licensee are sufficiently 
material both from the practical standpoint and from a consideration 
of his rights with regard to legal action in other situations to support 
holding him an indispensable adverse party within the meaning of 
R. S. 4915, as did the majority in the instant case. F. L. N. 


PATENT LAW—INTERVENING RIGHTS IN REISSUE INFRINGEMENT 
Su1Trs—KNOWLEDGE OF AND RELIANCE ON THE ORIGINAL PATENT. 
—D admittedly did not acquire knowledge of the existence of the 
P’s original patent until six months after its purchase of the alleged 
infringing machine from S. Three months later (nine months after 
the purchase) P filed application for the broadened reissue, the claims 
of which were in suit. The defense of intervening rights was predi- 
cated on the contention that everyone has at least constructive notice 
of an issued patent and that S may be assumed to have known of P’s 

8 
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original and relied upon its restricted scope. Held, that, since there 
was no evidence of knowledge of and reliance on the narrower claims 
of the original on the part of S, the court must assume that there was 
no such reliance sufficient to establish the defense. The dissent criti- 
cized this holding as an overruling of the court’s earlier decision in 
Keller v. Adams-Campbell Co., 287 Fed. 838 (C. C. A. 9th, 1923), 
supporting a finding of intervening rights in a very similar situation. 
National Nut Co. of California v. Sontag Chain Stores Co., Ltd., 43 
U. S. P. Q. 434 (C. C. A. 9th, 1939). 

The decided cases evidence considerable indecision as to the nature 
and extent of intervening rights in reissue situations and there is 
little, if any, law on the specific question of the extent of the notice 
of and reliance on the original patent necessary to establish the right. 
The Supreme Court has never had occasion to pronounce upon the 
doctrine in detail. It has granted certiorari where the general ques- 
tion was thought to be presented only to subsequently dismiss the 
writs for various reasons. Keller v. Adams-Campbell, 264 U. S. 314, 
44 Sup. Ct. 356, 68 L. ed. 705 (1924) ; General Refractories Co. v. 
Ashland Fire Brick Co., 278 U. S. 662, 49 Sup. Ct. 7, 73 L. ed. 569 
(1928). Indeed, in abandoning a century old abhorrence of the doc- 
trine, Stimpson v. The Westchester Railroad Co., 4 How. 380, 11 L. 
ed. 1020 (U. S. 1846) ; Battin v. Taggert, 17 How. 74, 15 L. ed. 37 
(U. S. 1854), the Court has apparently gone little further than to 
sanction the existence of the rights in Abercrombie & Fitch Co. v. 
Baldwin, 245 U. S. 198, 38 Sup. Ct. 104, 62 L. ed. 240 (1917), and 
again by way of dictum in Keller v. Adams-Campbell, supra at 317, 
wherein the Court’s earlier decisions in Topliff v. Topliff, 145 U. S. 
156, 12 Sup. Ct. 825, 36 L. ed. 658 (1892), and Abercrombie v. Fitch, 
supra, were commented upon and cited as recognizing the existence 
of intervening rights. A number of Circuit Court of Appeals deci- 
sions have upheld their existence but pronounced variously as to the 
extent of the immunity granted. Autopiano Co. v. American Player 
Action Co., 222 Fed. 276 (C. C. A. 2d, 1915) (D granted an irre- 
vocable license) ; Baldwin v. Abercrombie & Fitch Co., 228 Fed. 895 
(C. C. A. 2d, 1915), supra, on cert. (D relieved of accounting before 
reissue) ; Keller v. Adams-Campbell, supra (D granted an irrevoca- 
ble license) ; Bulldog Floor Clip Co. v. Munson Mfg. Co., 19 F. (2d) 
43 (C. C. A. 8th, 1927) (D may sell only those articles made before 
the reissue) ; Ashland Fire Brick Co. v. General Refractories Co., 27 
F. (2d) 744 (C. C. A. 6th, 1928), supra, on cert. (D may continue 
to use those machines made before the reissue but no new ones). In- 
tervening rights—or more properly, public intervening rights based 
on laches—are presumed where the patentee waits more than two 
years after the issuance of the original patent to file the reissue appli- 
cation. American Automotoneer v. Porter, 232 Fed. 456, 463 
(C. C. A. 6th, 1916). In fact, in the absence of special circumstances 
justifying longer delay, a valid reissue may not be obtained if the 
application is filed more than two years after the issue date of the 
original. Miller v. Bridgeport Brass Co., 104 U. S. 350, 26 L. ed. 
783 (1882). Some courts have held that private intervening rights 
may arise where the application for the reissue is made within two 
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years from the issue date of the original if the defendant relies on 
the restricted scope of the original claims. Ashland v. General Re- 
fractories, supra; Keller v. Adams-Campbell, supra. Others have 
held that the defendant must take notice of the patentee’s statutory 
right to reissue and that therefore the rights could not arise during 
the two years following the issue of the original. Crown Cork and 
Seal Co. v. Aluminum Stopper Co., 108 Fed. 845 (C. C. A. 4th, 
1901); Howe Machinery Co. v. Coffield Motor Washer Co., 197 
Fed. 541 (C. C. A. 4th, 1912). For a discussion of these and other 
cases see notes (1933) 1 Gro. Wasn. L. Rev. 387; (1939) 8 Geo. 
Wasu. L. Rev. 200, 204; (1934) 43 Yate L. J. 766. Generally 
only in the former of the latter two types of holdings would the notice 
question of the present case arise. It is to be noted that in many of 
the opinions sustaining intervening rights, no indication is to be found 
that actual knowledge of the existence of the original was present. 
Motometer v. E. A. Laboratories, 55 F. (2d) 936 (E. D. N. Y. 
1932) ; Autopiano v. American, supra. While private intervening 
rights may conceivably arise in disclaimer and divisional application 
situations, no cases which would aid in the solution of the present 
problem have been found. The courts have recognized by way of 
dictum that private intervening rights may arise through delay in fil- 
ing divisional applications, see note (1939) 8 Gro. Wasn. L. Rev. 
200, but here too no case wherein the decision was based upon such 
rights has been found. Indeed, if they arise at all, it would seem 
that they must do so generally without knowledge of and reliance 
upon the original since the latter does not issue until after the filing 
of the divisional application. 

The court’s decision apparently rests upon the failure of the evi- 
dence to establish either the presence or absence of reliance on the 
part of S on the restricted scope of the original. While the burden 
of proof as to the defense is without doubt upon D, it would seem 
more equitable in the present situation to allow it the benefit of a pre- 
sumption of notice of the issuance of the original and reliance upon 
its restricted scope. Manufacturers seldom, if ever, embark upon ex- 
tensive manufacture without the advice of a patent attorney. In ap- 
proving the machine for manufacture, the attorney—or his searcher 
alone—in general takes no more than passing notice of clearly re- 
stricted claims of the original patent and merely advises that no patent 
has been granted which presents an issue of infringement. Proof of 
such passing notice and reliance is very difficult to obtain in after 
years. 

Support for a presumptive notice of this nature may be found in 
the constructive notice of public documents in other fields of law. 
When it is considered that it is the patentee himself who has created 
the situation by his failure to properly apprise the public initially of 
the full extent of his rights, it does not seem unfair to pass to him 
the burden of disproving notice and reliance. It is submitted that 
the result reached by the dissent is more equitable although it is felt 
that the true spirit of the court’s own Keller v. Adams-Campbell de- 
cision does not support it as the majority opinion points out. 


E. A. R. 
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RAILROAD REORGANIZATION—STATE AND FEDERAL JURISDICTION— 
JURISDICTIONAL Scope oF District Courts UNDER SECTION 77.— 
In 1935 the New York, New Haven and Hartford Railroad Com- 
pany filed a petition for reorganization under § 77 of the Bankruptcy 
Act, 47 Stat. 1474 (1933), as amended by 49 Stat. 911 and 49 Stat. 
1969 (1935), 11 U. S. C. Supp. I § 205 (1935), in the United States 
District Court for the District of Connecticut. Two years later the 
trustees of the insolvent railroad applied to the Massachusetts De- 
partment of Public Utilities for leave to abandon eighty-eight pas- 
senger stations. In June, 1938, during the pendency of the hearings 
before the state department, creditors of the railroad petitioned the 
district court in Connecticut to order the trustees, who subsequently 
joined in this petition, to abandon these local services. In each case 
the petition was not presented as part of a complete plan of reorgan- 
ization. The Commonwealth of Massachusetts denied the jurisdic- 
tion of the court, but the latter ruled that § 77 provided the necessary 
jurisdiction, and the relief sought was given. The Supreme Court 
granted certiorari after the circuit court (one judge dissenting) had 
reversed the district court. Converse v. Commonwealth, 101 F. 
(2d) 48 (C. C. A. 2d, 1939). Held, that the district court exceeded 
its authority under § 77 in disregarding the state administrative 
agency’s jurisdiction over an abandonment petition which was not 
part of a complete plan of reorganization. Palmer v. Commonwealth, 
60 Sup. Ct. 34, 84 L. ed. 8 (adv. op.) (U.S. 1939) 

To accelerate the reorganization of insolvent railroads under the 
Bankruptcy Act, Congress conferred broad jurisdictional powers upon 
district courts. These courts have been granted “exclusive juris- 
diction of the debtor and its property wherever located,” § 77(a). 
The constitutionality of this provision has been expressly upheld. 
Continental Bank, etc. v. Rock Island Ry., 294 U. S. 648, 55 Sup. 
Ct. 595, 79 L. ed. 1110 (1935). Authority has been vested in dis- 
trict courts and the Interstate Commerce Commission to control the 
bankruptcy trustee’s “power to operate the business of the debtor,” 
§ 77(c)(2), and to permit abandonments of “lines, portions of lines, 
and . . . other property” of the insolvent railroad, § 77(0). To 
effect a complete plan of reorganization after approval by both the 
Interstate Commerce Commission and a district court, the latter 
has been given sufficient power to disregard state laws which would 
conflict with or impede reorganization, § 77(f). 

In the instant case, the Supreme Court was asked to decide whether 
§ 77 provided the district court with authority to override the prior 
jurisdiction of the administrative agency and grant permission for 
the proposed abandonments. The Supreme Court, affirming the 
circuit court, based its decision on the following three considerations : 
(1) Federal interference with a state’s power to regulate local rail- 
road services is sanctioned only when the exercise of this power con- 
flicts with constitutionally derived Federal authority; (2) district 
courts have no power to interfere with state control of local matters 
unless such jurisdiction has been conferred upon them by Congress, 
and (3) the legislative intent of Congress in enacting § 77 and the 
history of the Bankruptcy Act provide no justification for the dero- 
gation of state regulatory power by a district court when its juris- 
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diction is invoked by an abandonment petition which is not part of 
a complete plan of reorganization. The abandonments were not in- 
dispensable to subsequent reorganization. Converse v. Common- 
wealth, supra. Although not called upon to decide the point, the 
Supreme Court indicated that state permission would be necessary 
even if the abandonments were found to be essential to the formula- 
tion of a reorganization plan. Cf., Continental Bank etc. v. Rock 
Island Ry., supra, at 675. 

When the trustees of an interstate railroad seek to discontinue 
services before a complete plan is approved, according to the usual 
procedure under § 77, they petition the bankruptcy court for per- 
mission to apply to the state and Federal regulatory commissions 
for leave to abandon. In re Fonda, J. & G. R. Co., 95 F. (2d) 397 
(C. C. A. 2d, 1938). This procedure seems to be provided for in 
§ 77(0). In re Fonda, J. & G. R. Co., supra. But see Converse 
v. Commonwealth, supra (dissent). During railroad reorganization 
proceedings the position of the trustee is similar to that of a receiver 
in equity. Sections 77(a) and 77(c)(2). It is well established 
that receivers in equity are required to manage the debtor’s property 
in accordance with the requirements of the laws of the state in which 
the property is situated. 36 Stat. 1104 (1911), 28 U. S.C. § 124 
(1934), Judicial Code § 65; Gillis v. California, 294 U. S. 62, 55 
Sup. Ct. 4, 79 L. ed. 199 (1934); (1935) 3 Geo. Wasu. L. REv. 
275; cf., Ex parte Baldwin, 291 U. S. 610, 54 Sup. Ct. 551, 78 L. 
ed. 465 (1934). 

In the principal case the jurisdiction of the district court would have 
been sustained if such an inordinate delay had occurred in the pro- 
ceedings before the state commission as to warrant the contention 
that deficits accruing from the prolonged maintenance of the pas- 
senger stations in question would result in depriving the debtor of 
its property without due process of law. Smith v. Illinois Bell Tele- 
phone Co., 270 U. S. 587, 46 Sup. Ct. 408, 70 L. ed. 747 (1926). 
If the hearings before the department had resulted in an order re- 
fusing leave for the proposed abandonments, then upon allegations 
that the order violated either the due process clause of the Fourteenth 
Amendment or the Commerce Clause of the ConsTITUTION, or both, 
Federal jurisdiction would have been properly invoked. Mississippi 
Railroad Comm. v. Mobile and Ohio R. R. Co., 244 U. S. 388, 37 
Sup. Ct. 602, 61 L. ed. 1216 (1917); Brooks-Scanlon Co. v. Rail- 
road Comm. of La., 251 U. S. 396, 40 Sup. Ct. 183, 64 L. ed. 323 
(1919). 

The holding of the Supreme Court is consistent with jurisdictional 
pronouncements of the Interstate Commerce Commission. The Com- 
mission has considered itself devoid of jurisdiction over partial dis- 
continuances and curtailments of local services, and it has held such 
matters to be within the province of state regulatory systems. Public 
Convenience Application of K. C. S. Ry., 94 1. C. C. 691 (1925) ; 
Proposed Abandonment, Morris and Essex R. R. Co., 175 I. C. C. 
49 (1931). The decision is also in keeping with the purposes of 
the Bankruptcy Act. Under § 77(f), abandonments as part of a 
complete plan of reorganization are permitted only upon approval 
by both the Interstate Commerce Commission and a district court. 
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(For a discussion of this codrdinate jurisdiction see In re New York, 
New Haven and Hartford R. R. Co., 16 F. Supp. 504, 507 (Conn. 
1936); Rhyne, Work of the Interstate Commerce Commission in 
Railroad Reorganization Proceedings under Section 77 of the Bank- 
ruptcy Act (1937) 5 Geo. Wasu. L. Rev. 749.) These restrictions 
on Federal power in this field should be considered together with 
two jurisdictional limitations imposed by amendments to § 266 of 
the Judicial Code. Under that section as amended by the Johnson 
Act (1934), district courts are deprived of jurisdiction over local 
controversies between public utility companies and state administra- 
tive agencies. 28 U. S. C. § 41(1) (1934). An earlier amendment 
to § 266, prohibits interference by one-judge Federal courts with 
statutory executive, judicial or administrative state action when the 
validity of the statute authorizing the action is challenged on con- 
stitutional grounds. 28 U.S. C. § 380 (1934). In view of these re- 
strictions, it would be difficult for the Court in the case of a petition 
for local abandonments which are not part of a complete plan of re- 
organization to find authority in § 77 for subordinating state regu- 
latory power, exercised through an expert administrative agency, 
to the jurisdiction of a one-judge district court sitting in another 
state. 


SoctaL Security Act—StTAaTte UNEMPLOYMENT COMPENSATION 
LAws—CONGRESSIONAL INVITATION TO TAX—EXEMPTION OF IN- 
STRUMENTALITIES OF THE UNITED STATES.—Plaintiff, a lessee of the 
United States, operating bathhouses within Hot Springs National 
Park, a United States government reservation, and subject to regu- 
lation by the Department of Interior to insure sanitation, fair prices 
and conservation of natural resources, sought to restrain the collec- 
tion of contributions imposed by the Arkansas Compensation Law, 
Act No. 155, approved Feb. 26, 1937, Pore’s Dicest §§ 8549 et seq. 
The petitioner, while originally basing its action on the additional 
ground that it was an “instrumentality of the United States” ex- 
pressly excluded from the coverage of the Arkansas Act, contended 
primarily that the State had no power to impose contributions with 
respect to the employment of individuals within the national park 
where, by Act of Congress of March 3, 1891, 26 Stat. 842 (1891), 
16 U. S.C. § 362 (1934), the United States had consented only 
to “the taxation, under the authority of the laws of the State of Ar- 
kansas applicable to the equal taxation of personal property in that 
State, as personal property, of all structures and other property in 
private ownership on the Hot Springs Reservation.” Held, that 
this grant of authority was impliedly extended by Congress when 
it enacted §§ 901 et he. of the Federal Social Security Act, 49 Stat. 
620 (1935), 42 U. S. C. Supp. IV § 302 (1938), which, as part of 
a cooperative endeavor by Federal and state governments to meet 
the problem of unemployment, included in effect an invitation to 
states to include under their laws the same classes as were taxed 
by the Federal Act, so that where the petitioner was not an “instru- 
mentality of the United States” as excluded from such Act by § 907, 
the authority to the State was extended to a degree sufficient to in- 
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clude petitioner’s coverage. Buckstaff Bath House Co. v. McKinley, 
60 Sup. Ct 279, 84 L. ed. 242 (adv. op.) (U. S. 1939). 

An interesting aspect of this decision is the Court’s refusal to rely 
on the petitioner‘s admission that it was subject to the Federal Social 
Security Act and in the care taken in the opinion to demonstrate 
that the petitioner was not an “instrumentality of the United States” 
excluded from the Federal Act by § 907 thereof. In undertaking 
to determine this issue, presumably for the purpose of establishing 
the extent of the congressional “invitation” to the states, the Court 
pointed out that the petitioner was engaged in a private business 
for profit and exercised in its own behalf a privilege derived from 
a contract under which the governmental supervision was not such 
as would transform an independent contractor into a federal instrd- 
mentality, Significantly the cases relied upon here were Fidelity 
& Deposit Co. v. Pennsylvania, 240 U. S. 319, 36 Sup. Ct. 298, 60 
L. ed. 644 (1916) ; Federal Compress & Warehouse Co. v. McLean, 
291 U. S. 17, 54 Sup. Ct. 267, 78 L. ed. 622 (1934); Broad River 
Power Co. v. Query, 288 U. S. 178, 53 Sup. Ct. 326, 77 L. ed. 685 
(1933); and James v. Dravo Contracting Co., 302 U. S. 134, 58 
Sup. Ct. 208, 83 L. ed. 155 (1937) which dealt not with the inter- 
pretation of Federal statutes and provisions therein indicating the 
extent of their application to Federal agencies, but with the extent 
to which a state under the FEDERAL CoNSTITUTION could validly tax 
or regulate persons associated or connected in some manner with 
the Federal government. Any doubts that might arise as to the 
relevancy of such constitutional limitations on state power to an 
issue of the construction of a Federal statute might have been re- 
solved on the ground that the term “instrumentality” when employed 
with reference to a Federal agency has long been used by the Su- 
preme Court in discussing constitutional limitations on state power 
and so might have been considered by the Court as a word of art 
which when found in a statute would be construed in the light of 
such limitations. Davis v. Elmira Savings Bank, 161 U. §S. 275, 
16 Sup. Ct. 502, 40 L. ed. 700 (1896) ; Owensboro National Bank 
v. Owensboro, 173 U. C. 664, 19 Sup. Ct. 537, 43 L ed. 850 (1898) ; 
Easton v. Iowa, 188 U. S. 220, 23 Sup. Ct. 288, 47 L. ed. 452 (1903) ; 
Clallum County v. U. S., 263 U. S. 341, 44 Sup. Ct. 121, 68 L. ed. 
328 (1923): Rogers v. Graves, 299 U. S. 401, 57 Sup. Ct. 269, 81 
L. ed. 306 (1936) ; cf., earlier use of the word “instrument” in Mc- 
Culloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819); 
Farmers & Mechanics National Bank v. Deering, 91 U. S. 29, 23 
L. ed. 196 (1875). But the Court in its opinion seems to have re- 
solved these doubts on a different ground, proceeding first to em- 
phasize that Congress contemplated the integration of state unem- 
ployment compensation laws with the Federal Act, and that, since 
payments under the former could be credited against liability under 
the later, the codrdinated scheme visualized that the states would 
tax the same classes as were taxed by Congress. The Court then 
concluded that the resulting “invitation” to the states to tax certain 
classes included the petitioner, and that this result was strengthened 
by the fact that the exclusion of Federal instrumentalities from both 
Federal and state laws “emphasizes the purpose to exclude from 
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this statutory system only that well defined and well known class 
of employers who have long enjoyed immunity from state taxation” 
p. 282. 

While this interpretation of the exemption of Federal instrumentali- 
ties in both Federal and state laws seems most reasonable; cf., Car- 
michael v. Southern Coal & Coke Co., 301 U. S. 495, 513, 57 Sup. 
Ct. 868, 81 L. ed. 1245 (1937); it should be noted that the rulings 
by the Bureau of Internal Revenue have apparently proceeded on 
a completely different concept of the exclusion of an “instrumentality 
of the United States” as set forth in § 907 of the Federal Act. Thus, 
state incorporated banks, members of the Federal Reserve System, 
have been ruled to be federal “instrumentalities” and excluded (SST 
44, X V-40-8338; CCH UNEMPLOYMENT INSURANCE SERVICE, FED. 
UNEMPLOYMENT SERVICE {| 5123.235) as well as state incorporated 
associations, members of a Federal home loan bank (SST 109, XVI- 
9-8576; CCH UNEMPLOYMENT INSURANCE SERVICE, FED. UNEM- 
PLOYMENT SERVICE {| 5123.141). Yet it seems hardly plausible to 
contend that such state corporations are constitutionally immune from 
state taxation. In fact, both groups have been held to be subject to 
state unemployment compensation laws and not to come within state 
provisions excluding services for an “instrumentality of the United 
States.” The first group in Unemployment Compensation Comm. of 
North Carolina v. Wachovia Bank & Trust Co., 215 N. C. 491, 2 
S. E. (2d) 592 (1939); Western Bank & Trust Co. v. Unemploy- 
ment Commission of Ohio, Court of Appeals of Ohio, op. dated Oct. 
9, 1939, not yet reported; Fidelity-Philadelphia Trust Co. v. Hines, 
10 A. (2d) 553 (Pa. 1940), and the second group in Unemployment 
Compensation Comm. of North Carolina v. Jefferson Standard Life 
Ins. Co., 215 N. C. 479, 2 S. E. (2d) 584 (1939) ; Capitol Building & 
Loan Assoc. v. Kansas Commission of Labor & Industry, 148 Kan. 
446, 83 P. (2d) 106 (1938). All these cases seem to treat the express 
exemption in the state unemployment compensation laws as declaratory 
of constitutional limitations. 

It is submitted that it will require forceful reasons to persuade the 
Supreme Court that the codrdinated system should be disrupted to the 
extent that the Bureau of Internal Revenue’s construction of the ex- 
emption of federal instrumentalities from the Federal Act has been 
broader than the construction that has seemed most reasonable to the 
Court on first impression. Especially would this seem to be so in view 
of the general policy of giving exclusions from a general tax measure 
a restrictive interpretation. 

The instant case also carries the suggestion that if the class of 
which petitioner is a member had been excluded from the Federal 
Act, such class would have been saved from the “reciprocal state sys- 
tems.” While it is conceivable that Congress might prohibit states 
from covering under their laws those asociated with the Federal gov- 
ernment in the same manner as the petitioner here; cf., Pittman v. 
Home Owners’ Loan Corp., 308 U. S 90, 60 Sup. Ct. 15, 84 L. ed. 
16 (1939); this situation seems quite different from that in which 
Congress might merely choose to exclude the petitioner’s class from 
the provisions of the Federal Act. It seems reasonably clear that 
such an exclusion alone would not necessarily deny the states the 
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power to include under their laws persons such as those independently 
contracting with the United States who are not constitutionally im- 
mune. The provisions in state laws clearly intend a broader coverage 
than that of the Federal Act. Some state laws, by covering employers 
of but one or more, and most by different definitions of “employer” 
and “employment” than those in the Federal Act, see CCH, UNEm- 
PLOYMENT INSURANCE SERVICE, obviously have broader coverage than 
title IX of the Federal Act and have been so recognized by the courts, 
Colorado Industrial Comm. v. Northwestern Life Ins. Co., 103 Colo. 
550, 88 P. (2d) 560 (1939); North Carolina Unemployment Com- 
pensation Comm. v. City Ice & Coal Co., 216 N. C. 6, 3 S. E. (2d) 
290 (1939), and the instant opinion would not seem to suggest in any 
sense a requirement that states confine their coverage to that of the 
Federal Act. Cf., Carmichael v. Southern Coal & Coke Co., supra, 
at 512. A. B. 


TAXATION—CONSTITUTIONAL LAW—FEDERAL INSTRUMENTALI- 
TIES—HoME Owners’ LoAN CorPoRATION—CONGRESSIONAL POWER 
to Exempt Mortcaces Recorpep FROM STATE TAXATION.—A 
Maryland statute imposed a tax upon every mortgage recorded or 
offered for record at the rate of ten cents for each $100 or fraction 
thereof of the principal amount of the debt secured by the mortgage. 
The same Act provided for affixing stamps to cover the tax and 
made it unlawful for any person to record any written instrument 
without providing for payment of the tax. The Home Owners’ Loan 
Corporation brought a proceeding for a writ of mandamus requiring 
the Clerk of the Superior Court of Baltimore to record a mortgage 
executed to the corporation upon payment of the ordinary recording 
charge and without affixing stamps for the state recording tax. Held, 
that the tax is invalid as a tax upon a Federal instrumentality which 
has been expressly exempted from state and local taxation by Con- 
gress. The exemption for “loans” is construed to include the entire 
process of lending of which the giving and recording of the mortgage 
are indispensable parts. Pittman v. H. O. L. C., 60 Sup. Ct. 27, 
84 L. ed. (adv. op.) 16 (U. S. 1939). 

In presenting its case, the State contended that under the principle 
of Graves v. O’Keefe, 306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 
(1939), in which a New York tax on the salary of an employee of 
the H. O. L. C. was sustained, Congress has no power to confer 
upon a government instrumentality exemption from a tax which is 
not discriminatory or burdensome. The power of the Federal gov- 
ernment to use a corporation as a means of carrying into effect its 
constitutional powers and the immunity of such corporations, as 
Federal instrumentalities, from state and local taxation through con- 
stitutional implication have long been recognized. McCulloch v. 
Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819); Weston v. 
City Council of Charleston, 2 Pet. 449, 7 L. ed. 481 (U. S. 1829); 
Osborn v. Bank of the U. S., 9 Wheat. 738, 6 L. ed. 204 (U. S. 
1824); Bank of Commerce v. Tax Commissioners, 2 Black 620, 
17 L. ed. 451 (U. S. 1863). A reciprocal immunity for state instru- 
mentalities developed and was extended to exempt salaries of state 
officers from Federal taxation in Collector v. Day, 11 Wall. 113, 
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20 L. ed. 122 (U. S. 1871). This immunity, however, was restricted 
to those state instrumentalities engaged in “essentially governmental 
functions” by South Carolina v. U. S., 199 U. S. 437, 26 Sup. Ct. 
110, 50 L. ed. 261 (1905). Notwithstanding the immunity from 
state taxation conferred upon gasoline sales to a Federal agency in 
Panhandle Oil Co. v. Mississippi, 277 U. S. 218, 48 Sup. Ct. 451, 
72 L. ed. 857 (1927), noted in 56 A. L. R. 583, a disposition to limit 
the immunity of Federal instrumentalities on similar grounds has 
appeared in recent cases. It has been held that there is no immu- 
nity when no unconstitutional burden has been imposed upon the 
government, or when the burden imposed is remote, as is the case 
if a tax is imposed upon one doing work under a contract with 
the United States. Trinity Farm Construction Company v. Grosjean, 
291 U. S. 466, 54 Sup. Ct. 469, 78 L. ed. 918 (1934); State v. 
Wiles, 116 Wash. 387, 199 Pac. 749 (1921), noted in 18 A. L. R. 
1163 (1922); Gromer v. Standard Dredging Co., 224 U. S. 362, 32 
Sup. Ct. 499, 56 L. ed. 801 (1912). Likewise, there is no immunity if 
a Federal instrumentality is only indirectly concerned. James v. Dravo 
Contracting Co., 302 U. S. 134, 58 Sup. Ct. 208, 82 L. ed. 155 (1937), 
noted in 114 A. L. R. 318 (1938). Although People of the State of 
N.Y. ex. rel. Rogers v. Graves, 299 U. S. 401, 57 Sup. Ct. 269, 81 
L. ed. 306 (1937) held the salary of the General Counsel of the 
Panama Railroad Company exempt from state taxation, this was 
prior to Graves v. O’Keefe, contra. For a discussion of this trend see 
Intergovernmental Tax Immunity Doctrine as Affected by Recent 
Cases (1938) 7 Geo. Wasu. L. Rev. 128 

Despite this trend, the Supreme Court indicated in the footnotes 
to the majority opinion in Helvering v. Gerhardt, 304 U. S. 405, 
58 Sup. Ct. 969, 82 L. ed. 1427 (1937), that the immunity accorded 
Federal instrumentalities will not be restricted to the extent that the 
immunity granted state instrumenalities has been—the validity of 
state taxation of Federal instrumentalities depending upon: (a) the 
power of Congress to create the instrumentality and (b) its intent 
to protect it from state taxation. As early as 1868 it was held that 
Congress could enlarge an immunity beyond the point where, Con- 
gress being silent, the Court would set its limits. Bank of New York 
v. N. Y. County, 7 Wall. 26, 19 L. ed. 60 (U. S. 1868). In recent 
cases the status of Federal instrumentalities with respect to immu- 
nities has been consistently treated by the courts as a matter of con- 
gressional intent. McCarthy v. U. S. Shipping Bd. Emergency Fleet 
Corp., 53 F. (2d) 923 (App. D. C. 1931), cert. den. 285 U. S. 547; 
Commonwealth Finance Corporation v. Landis, 261 Fed. 440 (E. D. 
Pa. 1919); N. D.-Mont. Wheat Growers’ Ass’n v. U. S., 66 F. 
(2d) 573 (C. C. A. 8th, 1933), cert. den. 291 U. S. 672 (1934) ; 
Federal Land Bank v. Priddy, 295 U. S. 229, 55 Sup. Ct. 705, 79 
L. ed. 1408 (1935). Where Congress has expressly exempted a 
governmental agency the immunity has been sustained even though 
the agency has been engaged in proprietary as distinguished from 
“essentially governmental” functions. Immunity extended during 
the World War to war-time corporations engaged in producing 
commodities ordinarily produced by private enterprise has been up- 
held. Clallam County v. U. S., 263 U.S. 341, 44 Sup. Ct. 121, 68 
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L. ed. 328 (1933); New Brunswick v. U. S., 276 U. S. 547, 48 Sup. 
Ct. 371, 72 L. ed. 693 (1928); U. S. Shipping Bd. Emergency 
Fleet Corp. v. Delaware County, 17 F. (2d) 40 (C. C. A. 3d, 1927). 
State taxes on shares of national banks held by the R. F. C. were 
held valid, however, on grounds that Congress had removed the bar- 
rier against taxation. Baltimore National Bank v. State Tax Comm. 
of Md., 297 U. S. 209, 56 Sup. Ct. 417, 80 L. ed. 586 (1936). But 
see, contra: U. S. v. Lewis, 10 F. Supp. 471 (W. D. Ky. 1935) ; 
Opinion of the Justices, 133 Me. 521, 177 Atl. 897 (1935). Con- 
gress subsequently passed an act specifically exempting these shares, 
49 Stat. 1185 (1936), and this was sustained on the reasoning of 
Smith v. Kansas City Title Co., 255 U. S. 180, 41 Sup. Ct. 243, 65 
L. ed. 577 (1921) which held Congress had the power to exempt 
the bonds of Federal Land and Joint Stock Banks from state as well 
as Federal taxation. The same reasoning was followed to sustain the 
section of the Federal Farm Loan Act of July 17, 1916 providing that 
first mortgages executed to Federal Land Banks shall be deemed 
instrumentalities of the U. S. and as such shall be exempt from any 
Federal, state, municipal, and local taxation. Federal Land Bank 
v. Crosland, 261 U. S. 374, 43 Sup. Ct. 385, 67 L. ed. 703 (1923), 
noted in 29 A. L. R. 1. A similar analysis was used by the Court 
in Federal Land Bank v. Priddy, supra, in deciding that the Federal 
instrumentality was immune from state judicial process. 

Section 4 (a) of the Home Owners’ Loan Act expressly declared 
the H. O. L. C. to be an instrumentality of the Federal government 
while section 4 (c) provided for exempting loans of the corporation 
from state and local taxation. 48 Stat. 128 (1933), 12 U. S. C. 
§ 1463 (1934). Shortly after the H. O. L. C. was organized its 
General Counsel ruled that mortgages taken over by the corporation 
are exempt from state recording taxes. 1 U. S. Law Week 116 
(1933). This view was upheld in H. O. L. C. v. Anderson, 145 
Kans. 209, 64 P. (2d) 14 (1937); Ops. Att’y Gen. of Pa. No. 176, 
p. 55 (1935-1936). A New York act exempting like mortgages 
from the state recording tax was upheld in H. O. L. C. v. Barbone, 
164 Misc. 187, 298 N. Y. Supp. 531 (1937). For a discussion of 
these cases see Government Corporations and Intergovernmental Tax 
Immunity (1918) 4 Wasn. Univ. L. Quarterty 46. 

In restricting the immunity of state instrumentalities from Federal 
taxation to usual governmental functions, in South Carolina v. U. S., 
the Supreme Court failed to answer the question whether there is 
a corresponding limitation upon the immunity of Federal instru- 
mentalities from state taxation. If the restriction of the South Caro- 
lina case is applied to Federal instrumentalities which have not been 
expressly exempted by Congress, the courts have only to follow the 
logic of that departure from absolute immunity to conclude that 
Congress cannot by express legislation exempt instrumentalities not 
exempt by constitutional implication. Whether the instrumentality 
performs an essentially governmental function and whether the tax 
is burdensome upon the government would determine whether this 
implication existed. Although it was intimated in the footnotes to 
Helvering v. Gerhardt, that the supremacy of congressional action 
within its constitutional limitations prevented the restriction of im- 
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munities accorded Federal instrumentalities through the same rea- 
soning that has been followed in curtailing those enjoyed by state 
agencies, a definite decision in a case involving an attempted restric- 
tion was needed to make the distinction authoritative. Coming as it 
does after the Dravo and O’Keefe cases which portended a restriction 
of immunities, the Pittman case appears to indicate a disposition upon 
the part of the Court to continue to regard the power of Congress 
to expressly exempt Federal instrumentalities from state and local 
taxation as unlimited, provided Congress has the constitutional power 
to create the instrumentality. In quoting McCulloch v. Maryland 
to the effect that “a power to create implies a power to preserve,” the 
Court indicated that it still regards favorably the doctrine of Smith 
v. Kansas City Title Company and the corollary doctrine of the 
National Bank cases that the power of the states to tax the property 
of Federal instrumentalities exists only to the extent auhorized by 
Congress. Owensboro National Bank v. Owensboro, 173 U. S. 664, 
19 Sup. Ct. 537, 43 L. ed. 850 (1899). See State Taxation of Federal 
Instrumentalities (1936) 49 Harv. L. Rev. 1323. ay 








TAXATION—INCOME TAX—DEDUCTIBILITY OF Loss SUSTAINED IN 
TRANSFER TO CONTROLLED CorPOoRATION.—Smith was the sole stock- 
holder of a corporation organized in 1926 for the business of pur- 
chasing, holding and selling securities. The corporation maintained 
separate accounts and engaged in numerous transactions, principally 
with its controlling stockholder. In computing his net taxable in- 
come for 1932, Smith deducted as a loss the difference between the 
cost and the sales price of certain securities which he had transferred 
at market to his corporation in 1932. These securities were never 
reacquired by Smith but were continuously retained by the corpora- 
tion, which Smith sold to his children in 1934. As the deduction was 
disallowed by the Commissioner of Internal Revenue, Smith paid the 
tax and brought suit for a refund in the United States District Court 
for the Southern District of New York. The jury, instructed to find 
whether Smith had realized a loss on the transfer of securities to his 
wholly-owned corporation, rendered a verdict against the taxpayer. 
On appeal, the judgment was reversed and the case remanded to the 
District Court for a new trial, the Circuit Court holding that, as a 
matter of law, a loss was sustained in the transaction. 102 F. (2d) 
456 (C. C. A. 2d, 1939). Certiorari was granted by the Supreme 
Court of the United States. Held, that, in view of the retention of 
control over the disposition of the corporation’s securities by its sole 
stockholders, there was not sufficient “substance” in such a sale for 
a determination of a loss. Higgins v. Smith, 60 Sup. Ct. 355, 84 L. ed. 
(adv. op.) 332 (U. S. 1940). 

It should be noted at the outset that the specific question decided 
in the principal case is settled by statute in so far as cases arising 
under the Revenue Acts of 1934 and subsequent years are concerned, 
since such statutes expressly prohibit a sale between an individual 
and a corporation which he controls by more than 50% stock owner- 
ship from being the basis of a deduction for loss. Int. Rev. Code 
§ 24 (b) (1) (B) (1939). But the question as to the validity for 
income tax purposes of transactions between an individual and a cor- 
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poration controlled or dominated by him may arise in other connec- 
tions, é.g., as to the taxability of profits resulting from such transac- 
tions. 

Decisions in tax cases repeatedly assert that only where there 
are exceptional circumstances may the separate entity of the cor- 
poration be disregarded. Burnet v. Clark, 287 U. S. 410, 53 Sup. 
Ct. 207, 77 L. ed. 397 (1932) ; New Colonial Ice Co. v. Helvering, 
292 U. S. 435, 54 Sup. Ct. 788, 78 L. ed. 1348 (1934) ; Webber v. 
Knox, 97 F. (2d) 921 (C. C. A. 8th, 1938) ; cf., Southern Pacific Co. 
v. Lowe, 247 U.S. 330, 38 Sup. Ct. 540, 62 L. ed. 1142 (1918) ; Gulf 
Oil Corp. v. Lewellyn, 248 U. S. 71, 39 Sup. Ct. 35, 63 L. ed. 133 
(1918). However, there appears to be difficulty in establishing a 
working rule to determine the circumstances under which the corpo- 
rate entity must be observed or may be disregarded. See Finkelstein, 
The Corporate Entity and the Income Tax (1935) 44 Yate L. J. 
436. The fact that the taxpayer is the sole stockholder and is in 
complete control has been held to be no reason for disregarding its 
separate entity. Burnet v. Commonwealth Improvement Co., 287 
U. S. 415, 53 Sup. Ct. 198, 77 L. ed. 399 (1932) ; Menihan v. Com., 
79 F. (2d) 304 (C. C. A. 2d, 1935), cert. den., 296 U. S. 651, 56 Sup. 
Ct. 368, 80 L. ed. 463 (1935). The test adopted in a majority of 
the cases appears to have been whether the corporation in question 
has a real business purpose for its existence and whether the transac- 
tion under scrutiny is in fact what it appears to be in form. Chisholm 
v. Comm., 79 F. (2d) 14 (C. C. A. 2d, 1935), cert. den., 296 U. S. 
641, 56 Sup. Ct. 174, 80 L. ed. 456 (1935) ; cf., Gregory v. Helver- 
ing, 293 U. S. 465, 55 Sup. Ct. 266, 79 L. ed. 596 (1935) ; Griffiths 
v. Helvering, 60 Sup. Ct. 277, 84 L. ed. (adv. op.) 238 (U. S. 1939). 

Although in some opinions the terms are used synonymously, there 
is a vital distinction between tax evasion and tax avoidance. See 
Pau, StupiEs IN FEDERAL TAXATION (1937) 12-19. The courts 
have generally held that a taxpayer may resort to any available legal 
method to reduce the amount of his taxes or altogether avoid them. 
United States v. Isham, 17 Wall. 496, 21 L. ed. 728 (U. S. 1873) ; 
Superior Oil Co. v. Mississippi, 280 U. S. 390, 50 Sup. Ct. 169, 74 
L. ed. 504 (1930). The mere motive to reduce taxes does not 
vitiate a transaction for tax purposes, since “anyone is privileged 
to arrange his affairs so his taxes shall be as low as the statute 
permits.” Comm. v. Dyer, 74 F. (2d) 685, 686 (C. C. A. 2d, 1935), 
cert. den., 296 U. S. 586, 56 Sup. Ct. 97, 80 L. ed. 414 (1935). But 
if such motive is shown, the transaction will be carefully scrutinized 
to determine whether it is a mere sham or subterfuge rather than 
what it purports to be in form. Morsman v. Comm., 90 F. (2d) 18, 
22 (C. C. A. 8th, 1937), cert. den., 302 U. S. 701, 58 Sup. Ct. 20, 
82 L. ed. 542 (1937); Tazewell Electric Light & Power Co. v. 
Strother, 84 F. (2d) 327, 329 (C. C. A. 4th, 1936); Johnson v. 
Comm., 86 F. (2d) 710, 712 (C. C. A. 2d, 1936). 

The right to claim an income tax deduction is a statutory privilege, 
and only when there is a clear provision therefor can any particular 
deduction be allowed to a taxpayer. White v. United States, 305 
U. S. 281, 292, 59 Sup. Ct. 179, 83 L. ed. 172 (1938), noted (1939) 
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7 Geo. Wasu. L. Rev. 906; Jones v. Comm., 103 F. (2d) 681, 684 
(C. C. A. 9th, 1939) ; United States v. Donaldson Realty Co., 106 
F. (2d) 509, 515 (C. C. A. 8th, 1939). Only losses sustained dur- 
ing the taxable year and not compensated for by insurance or other- 
wise are deductible in computing net income. Int. Rev. Code 
§§ 23 (e), 23 (f). “Losses sustained” are construed to be those which 
are evidenced by closed and completed transactions. United States v. 
White Dental Co., 274 U. S. 398, 401, 47 Sup. Ct. 598, 71 L. ed. 1120 
(1927) ; Burnet v. Huff, 288 U. S. 156, 161, 53 Sup. Ct. 330, 77 L. 
ed. 670 (1933). “Substance and not mere form will govern in deter- 
mining deductible losses.” Treasury Reg. 101, art. 23 (e)-1. 

The Supreme Court in arriving at its decision in the principal case 
finds that no loss is “sustained” in the sale by a taxpayer to a wholly- 
owned corporation over which he possesses control. The Court in 
its opinion indicates that it is cognizant that it is, in effect, overrul- 
ing numerous previous decisions holding that a taxpayer is entitled 
to deduct for income tax purposes a loss resulting from a bona fide 
sale to a controlled or dominated corporation. Jones v. Helvering, 
71 F. (2d) 214 (App. D. C. 1934), cert. den., 293 U. S. 583, 55 Sup. 
Ct. 97, 79 L. ed. 679 (1934); Foster v. Comm., 96 F. (2d) 130 
(C. C. A. 2d, 1938); Helvering v. Johnson, 104 F. (2d) 140 
(C. C. A. 8th, 1939), aff'd by equally divided court in 60 Sup. Ct. 
293, 84 L. ed. (adv. op.) 247 (1939); Smith, 40 B. T. A. 387 
(1939). Earlier decisions likewise held that a loss sustained on a 
bona fide sale of property by a corporation to its stockholders is de- 
ductible in computing the corporation’s income tax. Edwards Secu- 
rities Corp. v. Comm., 30 B. T. A. 918 (1934), aff’d without written 
opinion, 83 F. (2d) 1007 (C. C. A. 7th, 1936) ; Corrado & Galiardi, 
Inc., 22 B. T. A. 847 (1931); Schoenfeld Bros., 36 B. T. A. 943 
(1937); W. & K. Holding Corp., 38 B. T. A. 830 (1938). 


Generally the legal entity of a wholly-owned corporation has not 
been disregarded when urged by a taxpayer to avoid including in his 
taxable income a gain resulting from a transaction between the cor- 
poration and its sole stockholder. Burnet v. Commonwealth Im- 
provement Co., supra; France Co. v. Com., 88 F. (2d) 917 (C.C.A. 
6th, 1937), cert. den., 302 U. S. 699, 58 Sup. Ct. 18, 82 L. ed. 540 
(1937) ; Ackerman v. Com., 76 F. (2d) 833 (C. C. A. 7th, 1935) ; 
Coxe v. Handy, 24 F. Supp. 178 (Del. 1938), aff'd, 103 F. (2d) 873 
(C. C. A. 3d, 1939); Greenwood, 1 B. T. A. 291 (1925); King 
County Development Co., 27 B. T. A. 1291 (1933). In some 
cases the corporate entity has been disregarded to require the 
controlling stockholder to include in his net taxable income credits 
allegedly accruing to his corporation. Griffiths v. Helvering, supra; 
Saenger v. Comm., 69 F. (2d) 631 (C. C. A. 5th, 1934); Groves v. 
Comm., 99 F. (2d) 179 (C. C. A. 4th, 1938). Cf., Lucas v. Earl, 
281 U. S. 111, 50 Sup. Ct. 241, 74 L. ed. 731 (1930); Corliss v. 
Bowers, 281 U. S. 376, 50 Sup. Ct. 336, 74 L. ed. 731 (1930). 


It appears unlikely that the principal case can be cited as author- 
ity for the proposition that a sale between an individual and his 
wholly-owned corporation, if made at a profit, would lack substance 
and finality as to make such profit nontaxable. Nor does it appear 
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probable that the decision can be cited as authority for the total dis- 
regard of corporate entity as to require that in the computation of 
the net taxable income of the sole stockholder consideration should 
be given to the corporation’s profits or losses. H.R. 


TAXATION—INCOME TAx—DeEpDucTIONS—DEPLETION—50 PER 
Centum LimitTaTION CLAUSE OF REVENUE Act oF 1928.—Sec. 
114 (b) (3) of the Revenue Act of 1928, 45 Stat. 791, provided that 
in the case of gas and oil wells the allowance for depletion shall be 
27% per centum of the gross income from the property during the 
taxable year, but that such allowance shall not exceed 50 per centum 
of the “net income of the taxpayer (computed without allowance for 
depletion) from the property.” Net income as used in this section 
was defined by Treasury Reg. 74, art. 221 (i) promulgated under 
the 1928 Act as meaning “gross income from the sale of gas and oil” 
less certain deductions including “development expenses (if the tax- 
payer has elected to deduct development expenses) . . . but exclud- 
ing any allowance for depletion.” The phrase “net income . . . from 
the property” present in § 114 (b) (3) originated in § 234 (a) (9) 
of the Revenue Act of 1921, 42 Stat. 227, and was reénacted without 
change in § 204 (c) of the 1924 Act, 43 Stat. 253. The Treasury 
practice under these two acts was to permit net income to be com- 
puted without regard to development expenses, Treasury Reg. 62, 
art. 201 (h) ; 65, art. 201 (h). Respondent, Wilshire Oil Company, 
in computing its net income for the years 1929 and 1930 for the pur- 
pose of applying the 50 per centum limitation on depletion allowance 
refused to take as deductions certain development expenses although 
it deducted these expenses in determining its taxable net income for 
those years. Respondent had, in 1925, pursuant to Treasury Reg. 69, 
art. 223, made a binding election to treat these expenditures as de- 
ductions for development expense rather than charges to the capital 
account returnable through depletion. Held, that if taxpayer elected 
to treat expenditures for development as development expenses to be 
deducted in determining taxable net income, it must deduct them in 
determining its net income for the purpose of applying the 50 per 
centum limitation on depletion allowance under § 114 (b) (3) of the 
Revenue Act of 1928. Helvering v. Wilshire Oil Co., 60 Sup. Ct. 18, 
84 L. ed. 50 (U. S. 1939). 


Depletion, as well as all of the deductions, is a matter of legisla- 
tive grace or discretion. Stanton v. Baltic Mining Co., 240 U. S. 
103, 36 Sup. Ct. 972, 60 L. ed. 544 (1916); U.S. v. Biwabick Min- 
ing Co., 247 U. S. 116, 38 Sup. Ct. 462, 62 L. ed. 1017 (1918) ; 
Burnet v. Thompson Oil & Gas Co., 283 U. S. 301, 51 Sup. Ct. 418, 
75 L. ed. 1049 (1931). That the regulations involved were within 
the rule-making power conferred on the administrative officials was 
not seriously questioned. Congress, in providing for deduction for 
depletion, did not attempt to prescribe an exact formula for ascer- 
taining it, but delegated that function to the Commissioner of In- 
ternal Revenue, who was to make rules and regulations to that end. 
Burnet v. Thompson Oil & Gas Co., supra. Moreover, the Revenue 
Act of 1928 in § 23 (1) laid especial emphasis on the power of the 
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Commissioner to make rules and regulations for the computation of 
the depletion allowance by providing that “such reasonable allowance 
in all cases is to be made under rules and regulations to be prescribed 
by the Commissioner, with the approval of the Secretary.” It was 
contended, however, that once the phrase “net income” as used in 
the 1921 Act had received an administrative interpretation, this inter- 
pretation became fixed by the subsequent reénactment by Congress 
of the same phrase in later acts and the administrative officials could 
not thereafter change their prior interpretation of the phrase. As a 
general rule reénactment without change of a statute that has received 
an administrative interpretation amounts to legislative sanction of the 
construction adopted by the administrative officials, Brewster v. Gage, 
280 U. S. 327, 50 Sup. Ct. 115, 74 L. ed. 457 (1929); U. S. v. 
Dakota-Montana Oil Co., 288 U. S. 459, 53 Sup. Ct. 435, 77 L. ed. 
893 (1933) ; McFeely v. Commissioner, 296 U. S. 102, 56 Sup. Ct. 
54, 80 L. ed. 83 (1935) ; Helvering v. R. J. Reynolds Tobacco Co., 
306 U. S. 110, 59 Sup. Ct. 423, 83 L. ed. 536 (1939). This rule 
covers the situation where the validity of administrative action stand- 
ing by itself may be dubious or where ambiguities in a statute are 
resolved by reference to administrative practice prior to reénactment 
of a statute; and where it does not appear that the rule or practice 
has been changed by the administrative agency through exercise of 
its continuing rule-making power. It does not mean that a regulation 
interpreting a provision of one act becomes frozen into another act 
merely by reénactment of that provision, so that administrative inter- 
pretation cannot be changed prospectively through the exercise of 
appropriate rule-making powers. Cf., Morrissey v. Commissioner 
of Internal Revenue, 296 U. S. 344, 355, 56 Sup. Ct. 289, 80 L. ed. 
263 (1935). The change in regulation, however, must be applied pros- 
pectively and cannot be applied to prior tax years, Helvering v. R. J. 
Reynolds Tobacco Co., supra. No attempt was made in this case to 
apply the regulation to prior tax years, but respondent contended 
that, inasmuch as it had been required to make a binding election 
as to the treatment of development expenses, the application of the 
changed regulation was, in effect, retroactive. The taxpayer making 
the election took the risk that the method of treatment might later 
be changed by the Congress, or, where the power existed, by the Com- 
missioner. Moreover, before the change in regulations, the Commis- 
sioner issued a Treasury Decision stating that in view of the change 
in the basis for depletion provided by the Revenue Act of 1926 tax- 
payers may make a new election as to the treatment of development 
expenditures, Treasury Decision 4025, Cum. But. VI-1, p. 75. 

It is submitted that the decision is sound since to hold that an ad- 
ministrative interpretation becomes frozen into a statute by virtue of 
reénactment of the statute would be to seriously impair if not to totally 
destroy the advantages of administrative procedure. R. G. W. 








